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UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE THE SECRETARY OF AGRICULTURE 
PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under regula- 
tory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as decisions 
which are made in proceedings of a quasi-judicial (as contrasted with 
quasi-legislative) character, and which, under the applicable statutes, 
can be made by the Secretary of Agriculture, or an officer authorized by 
law to act in his stead, only after notice and hearing or opportunity for 
hearing. These decisions do not include rules and regulations of general 
applicability which are required to be published in the Federal Register. 

The principal statutes concerned are the Agriculture Marketing Act of 
1946 (7 U.S.C. 1621 et seq.), the Agricultural Marketing Agreement Act 
of 1937 (7 U.S.C. 601 et seq.), the Animal Quarantine and Related Laws 
(21 U.S.C. 111 et seq.), the Animal Welfare Act (7 U.S.C. 2131 et seq.), 
the Federal Meat Inspection Act (21 U.S.C. 601 et seq.), the Grain 
Standards Act (7 U.S.C. 1821 et seg.), the Horse Protection Act (15 
U.S.C. 1821 et seqg.), the Packers and Stockyards Act, 1921 (7 U.S.C. 181 
et seq.), the Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 
499a et seq.), the Poultry Products Inspection-Act, (21 U.S.C. 451 et 
seq.), and the Virus-Toxin Act of 1913 (21 U.S.C. 151-158). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.’”’ They may 
be cited by giving the volume and page, for illustration, 1 A.D. 472 
(1942). It is unnecessary to cite the docket or decision number. Pri- 
or to 1942 the Secretary’s decisions were identified by docket and 
decision numbers, for example, D-578; S. 1150. Such citation of a 
case in these volumes generally indicates that the decision is not 
published in Agriculture Decisions. 

Current court decisions involving the regulatory laws adminis- 
tered by the Department will be published herein. 
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CUMULATIVE LIST OF DECISIONS REPORTED 
JUNE 1982 
AGRICULTURAL MARKETING AGREEMENT ACT, 1937 
AGRICULTURE DECISIONS 


ABBOTTS DAIRIES OF PENNSYLVANIA, INC. AMA Docket No. M 
4-21. Dismissal Without Prejudice 
CounTY LINE CHEESE COMPANY, INC., CoUNTY LINE CHEESE Com- 
PANY, a division of Beatrice Foods Co., a corporation, and 
MEADOW GOLD DaIrY, a division of Beatrice Foods Co., a 
corporation. AMA Docket No. M 49-1. Ruling On 
Certified Question 
DE GRAFF DAIRIES, INC. AMA Docket No. M 2-72. Deci- 
sion and Order 
*GARELICK Farms, Inc. AMA Docket No.M1-8. _ Dismiss- 
al of Petition 
M & R Tomato DistriBuTORS, INC. AMA Docket No. F&V 
966-2. Order Denying Application For Interim Relief . 
Order Granting Petitioner’s Request To Withdraw The Pe- 
tition 
MOSER Farms Dairy, INC. AMA Docket No. M 1-5. Deci- 
sion and Order 
Denial Of Petition To Reconsider 
*NARAGHI, H. AMA Docket No. F&V 981-1. Dismissal 
With Prejudice 
*RIVERBEND Farms, Inc. AMA Docket No. F&V 907-8. 
Order Denying Appeals 
*SEQUOIA ORANGE Co., INc. and EXETER ORANGE Co., 
AMA Docket No. F&V 910-3. Order Dismissing Peti- 


*SEQUOIA ORANGE Co., INc., et al. | AMA Docket No. F&V 
907-6. Order Denying Appeals 


AGRICULTURAL MARKETING ACT OF 1946 
AGRICULTURE DECISIONS 
LANDMARK BEEF PROCESSORS, INC. FSQS Docket No. 14. 
Removal Of Stay Order 
HoLipAY MEAT & PROVISION CorP. and GEORGE F. CLARK. 
FSQS Docket No.17. | Consent 
ANIMAL QUARANTINE AND RELATED LAWS 
AGRICULTURE DECISIONS 
RUSTER, JAMES S., Dr. VA Docket No. 15. Decision and 


* Order Changing Effective Date 


*Current month June 1982 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


ANIMAL WELFARE ACT 
AGRICULTURE DECISIONS 


AFFILIATED MEDICAL RESEARCH, INC. a/k/a AMR BIOLOGICAL 
RESEARCH, INC. AWA Docket No. 171. Consent 
CARTER, CECIL B. and BESSIE CARTER. AWA Docket No. 

193. Consent 
*DuDLEY, W. L., Mrs. AWA Docket No. 158. Decision and 


FABRY, EDWARD G. AWA Docket No. 170. Consent 
FRONTIER AIRLINES, INC. AWA Docket No. 176. Consent 
HAZZARD, CHARLES. AWA Docket No. 152. Consent 
*MCGEENEY, ADELAIDE J. and FRANCIS MCGEENEY. AWA 
Docket No. 165. Consent 
NEW YORK City DEPARTMENT OF PARKS, RECREATION, AND CUL- 
TURAL AFFAIRS. AWA Docket No. 145. Consent 
*New YorK, THE City or. AWA Docket No. 189. _ Dismiss- 
al of Action 
TRANS WORLD AIRLINES, INC. AWA Docket No. 183. 


WEIN AIR ALASKA, INC. AWA Docket No. 174. Consent . 


FEDERAL MEAT INSPECTION ACT 
AGRICULTURE DECISIONS 
COURT DECISIONS: 


TOSCONY PROVISION CoMPANY, INC. a New Jersey corporation, 
and HENRY DELI v. JOHN R. BLOCK, Secretary of the United 
States Department of Agriculture and UNITED STATES OF 
AmerRIcA. (Civil Action No. 81-1729) (USDA FMIA 
Docket No. 40).  Secretary’s decision affirmed 


DISCIPLINARY DECISIONS: 


BELACK’S MEAT Propucts CoMPANY, INC. FMIA Docket No. 
53. Consent 

BRISTOL BEEF COMPANY. FMIA Docket No. 56. Decision 
and Order 

HoutipAy MEAT & PROVISION CorP. and GEORGE F. CLARK. 
FSQS Docket No.17. Consent 

NORWICH BEEF COMPANY, INC. FMIA Docket No. 29. 
der Lifting Stay Order 

PaTTI-TIME MEAT PACKING CORPORATION. FMIA Docket No. 
52. Consent 

SHELBY BRAND FROZEN Foop ComPANY, INC. FMIA Docket 
No. 54. 

*SoutH EASTERN Meats, INc. FMIA Docket No. 57. —Stipu- 

lation and Consent Decision 

TOSCONY PROVISION COMPANY, INC. FMIA Docket No. 40. 
Removal of Stay Order 


*Current month June 1982 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


HORSE PROTECTION ACT 
AGRICULTURE DECISIONS 


* CALDWELL, SAM, TED CARTER, and JOHN C. MILLER. HPA 
Docket No. 129. Consent 
* Order Dismissing Complaint as to Sam Caldwell 
CALLAWAY, ALLEN, MERRILL REICHART, and F.M. TALpor. 
HPA Docket No. 102. Consent as to Allen Callaway 
Cooper, LARRY and DUDE CROWDER. HPA Docket No. 
133. Consent 
*Dick, RODNEY W. and Earnest P. Knipp. HPA Docket No. 
179. Consent 
Dietz, JOE H. and BoB McQuerry. HPA Docket No. 
165. Consent 
FLEMING, JOE. HPA Docket No. 144. Decision and Order 
Stay Order 
GRAY, BILLY and Mrs. C. Ray CARTER. HPA Docket 
124. Remand Order 
GREEN, JANET and PINECREST FARMS. HPA Docket N 
175. Consent 
HANKINS, STEVE and Larry C. DAVIS. HPA Docket 
163. Consent 
HOWELL, TOMMY and DON BAIN. HPA Docket No. 
Consent as to Don Bain 
KaAKassy, MIKE and RALPH HENSLEY. HPA Docket 
94. Consent as to Ralph Hensley 
Log, GLEN D. and JUNIOR PIERCE. HPA Docket 
181. Consent 
PERKINS, FLOYD M. and GARY EDWARDS. HPA Docket N 
184. 
ROWLAND, ALBERT LEE and C. F. MEADOWS. HPA Docket No. 
107. Stay Order 
THORNTON, RICHARD L. and BILL CANTRELL. HPA Docket No. 
125. Decision and Order 
*Stay Order 


PACKERS AND STOCKYARDS ACT, 1921 


AGRICULTURE DECISIONS 
COURT DECISIONS: 


MID-SOUTH ORDER BUYERS, INC. v. PLATTE VALLEY LIVESTOCK, 
Inc. (USDA P&S Docket No. 4827). Secretary’s de- 
cision affirmed 

GOTHAM PROVISION COMPANY, INC., Debtor/Debtor in Possession. 
The First STATE BANK OF MIAMI v. GOTHAM PROVISION Com. 
PANY, INC. et al. (Civil Action No. 80-5682) (USDA 
P & S Docket No. 5620). Affirmed In Part, Reversed In 
Part, and Remanded 


*Current month June 1982 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 
Agriculture Decisions—Cont. 


DISCIPLINARY DECISIONS: 


ABILENE M&M Carte Co., INC., and ROLAND MARCEE. P&S 
Docket No. 5924. Consent 

ADAIR COUNTY LIVESTOCK MARKET CENTER, INC., a corporation, 
and GEORGE O. DURFLINGER, JR., AND HARRY DURFLINGER, 
individuals. P &S Docket No. 5962. Consent 

BEARD, JIM D. P &S Docket No. 5915. Default 

BIDLEMAN, DELOS, BEATY OSBORN, and DouGLAs K. McMIL- 
LEN. P &S Docket No. 5980. Consent with respect to 
Beaty Osborn 
Consent with respect to DeLos Bidleman 
Consent with respect to Douglas K. McMillen 

Biack, Oscar, III d/b/a BLACK CATTLE COMPANY, and BLACK 
CATTLE ORDER BUYERS, INC., a corporation. P &S Dock- 
et No. 5990. Consent 

BRANCH, PHILLIP. P &S Docket No. 5917. Consent 

* Brooks, STEVE, Mrats, INC., and VasTon S. Brooks. P&S 

Docket No. 5940. Consent 

BROTHERTON, BOBBY L. P &S Docket No. 5896. Consent 

CATTLE EMPIRE FEED YARD, INC. P & S Docket No. 5999. 
Consent 

CHANDLER, WILLIAM “BILL”, d/b/a CHANDLER CATTLE COMPANY 
and conducting business through C & N CATTLE CoRPORA- 
TION, a corporation. P & S Docket No. 5976.  Con- 


CHILDERS, BILL D. P &S Docket No. 5960. Consent 
CLARK Livestock AUCTION, INC. P & S Docket No. 5968. 
Consent 
Supplemental Order 
CorsICA LIVESTOCK SALES, INC., and Corsica CATTLE INC. 
P & S Docket No. 5747. Consent as to Corsica Livestock 
NE rei Dera Caer Te PARTI ae SI re 8 lod ecw eae 
CorsIcA LIVESTOCK SALES, INC., DALE DOCKENDORF, CORSICA 
LIVESTOCK MARKETING, INC., WALTER D. BORMANN, GEN- 
ERAL SERVICES CORPORATION, ELWoop L. (Woopy) NELSON, 
CorsICA CATTLE INC. P & S Docket No. 5728. Con- 
sent as to Corsica Livestock Sales, Inc. ..........ccccce cccccccccccecs 
Consent with respect to Elwood L. (Woody) Nelson 
“Consent with respect to Corsica Livestock Marketing Inc. . 
* Consent with respect to Walter D. Bormann 
DARLINGTON AUCTION MARKET, INC. P & S Docket No. 
5897. Consent 
EMMETT LIVESTOCK COMMISSION Co., INC., a corporation, and L. 
KENNETH TROUTT, an individual. P & S Docket No. 
5954. Consent 


*Current month June 1982 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


Disciplinary Decisions—Cont. 


FEIDER PACKING COMPANY, INC. a corporation, and JAMES F. 
FEIDER, an individual. P & S Docket No. 5947. Con- 


FERRY BROTHERS, INC., and BUTLER WALLACE. P & S Docket 
No. 5949. Consent 

FRESNO CATTLE FEEDING CO., a corporation, WRC CaTTLE, INC., a 
corporation, WILLIAM R. JENKINS, an individual, Ross JEN- 
KINS, an individual, and CRAIG JENKINS, an individual. 
P & S Docket No. 5927. Decision and Order as to Re- 
spondent Fresno Cattle Feeding Co. ............ 0. cece cece eee cece 927 

GLICK, ROGER d/b/a GLICK LIVESTOCK AUCTION. P & S Docket 
No. 5931. Consent 

HATCHER, WILLIAM E. P & S Docket No. 5835. Decision 
and Order 

HEBER, GLEN d/b/a NEw LIBERTY LIVESTOCK AUCTION, MERCER 
County Livestock AUCTION, and WALNUT AUCTION 
SALES. P &S Docket No. 5867. Consent 

*Hotmes Livestock, INc., and Sreve S. HOLMES, an individ- 

ual. P & S Docket No. 6001. Consent 

HUGHSTON, WILLIAM C., MARION LIVESTOCK AUCTION, INC., 
ROBERT L. BOOKOUT, JOHN R. BookouT, HILDA M. BookouT, 
CHARLES E. WALCH, ROBERT H. ACKELS, and BRECKENRIDGE 
AUCTION and SALES Co. P &S Docket No. 5993. Con- 


* HuLincs, PALMER G. “Bub” d/b/a OSAGE County Livestock AUC- 
TION. P & S Docket No. 6012. Consent 
ILLINOIS QUALITY FEEDER PIG COMPANY, and ROGER WIND. 
P &S Docket No. 5972. Consent 
INTERSTATE PRODUCERS LIVESTOCK ASSOCIATION. P & S Dock- 
et No. 5945. Consent 
* IREDELL LIVESTOCK COMPANY, CAROLINA STOCK YARDS COMPANY, 
WILLIAM HowarpD HorNEY, HARRY LEE HORNEY, and 
WituiaM J. Femster. P&S Docket No. 5988. Con- 
sent as to Iredell Livestock Company 
* Consent as to Carolina Stock Yards Company 
* Consent as to William Howard Horney 
* Consent as to Harry Lee Horney 
*Consent as to William J. Feimster 
KNICKERBOCKER MEATS, INC. P & S Docket No. 5955. 
Consent 
KREIDER, T. G. P &S Docket No. 5983. 
KREINBERG & KRASNY, INC. P & S Docket No. 5970. Con- 


* LANDIS, T. M., INC., a corporation, and ARDEN L. LANDIS, an indi- 
vidual. P & S Docket No. 5928. Consent 


*Current month June 1982 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


Disciplinary Decisions—Cont. 


LoGaN, J.C., JR. and Jimmy LoGaN, d/b/a Jimmy LOGAN LIVE. 
stock. P&S Docket No.5913. Consent as toJdimmy 


LYNCHBURG STOCKYARD, INC. a/k/a LYNCHBURG LIVESTOCK MAR. 
KET, INC. P&S Docket No. 5904. Supplemental Or- 


Mattes Livestock AUCTION MARKET, INC., a corporation, PHIL- 
LIP MATTES, SR. & PHILIP MATTES, JR., individuals. P&S 
Docket No. 5911. Consent 

MENCHHOFER CATTLE COMPANY, a corporation, LYLE MENCH- 
HOFER, EDWARD WENDEL and RONALD EGBERT, individ- 
uals. P &S Docket No. 5844. Consent 

*Consent as to Edward Wendel 

MICHELSON’S LIVESTOCK COMMISSION AUCTIONS, INC. 
Docket No. 5860. Supplemental Order 

MOLNAR PACKING COMPANY. P & S Docket No. 5937. De- 
cision and Order 

Morey, Dick H. P &S Docket No. 5912. Consent 

PAULK AND BATTEN LIVESTOCK COMPANY, INC., LIVESTOCK MAR- 
KETERS, INC., and THURSTON PAULK, JR. P & S Docket 
No. 5780. Consent as to Paragraph II of the Complaint 
Consent as to Paragraphs III and IV of the Complaint 

PIKE COUNTY LiIvesTocK MARKET, INC. a corporation, and 
CHARLES H. Day, an individual. P & S Docket No. 
6005. Consent 

ROBERTS ENTERPRISES, INC., a corporation, and MARVIN P. Ros- 
ERTS, an individual. P & S Docket No. 5777. Decision 
and Order 

SANDOZ, KENNETH W. P &S Docket No. 5880. Consent 

STEWART, THOMAS J., d/b/a OHIO VALLEY LIVESTOCK CoM- 
PANY. P & S Docket No. 5969. Consent 
Supplemental Order 

STIEFEL Bros., INc., and SAM STIEFEL. P & S Docket No. 
5967. Decision and Order Upon Admission Of Facts By 
Reason Of Default 

*Swirt INDEPENDENT PACKING COMPANY. P&S Docket No. 
6036. Consent 

TAYLOR, HENRY. P &S Docket No. 5941. Consent 

THOMASTON BEEF AND VEAL, INC., a corporation, and WILLIAM A. 
VERDON, an individual. P &S Docket No. 5922. Con- 


* TROUTMAN, DONALD L. P & S Docket No. 6010. Consent 
TUCKER, RAYMOND L. and Tom J. TUCKER. P & S Docket No. 
5900. Consent 
VALDA, INC. a corporation, and G.L. CHERRY, an individ- 
ual. P &S Docket No. 5964. Consent 


*Current month June 1982 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


Disciplinary Decisions—Cont. 


WEINBERG, THOMAS B. and FREDERICK A. WEINBERG. P&S 
Docket No. 5984. Consent 

WELCH, OLLIE, MEAT Co., INC. and VINCENT D. AGUIRRE. 
P &S Docket No. 5902. Consent With Respect To Ollie 
Welch Meat Co., Inc 
Consent With Respect To Vincent D. Aguirre 

WHITEN, JAMES P. P & S Docket No. 5966. Decision and 
Order Upon Admission Of Facts By Reason Of Default 

WinbsorR AUCTION Co., INC., RICHARD E. PALSEY, JR., RAYMOND 
L. TUCKER, LARRY W. REED, and DONALD D. Gast. P&S 
Docket No. 5907. Consent as to Raymond L. Tucker 
Consent with respect to Larry W. Reed 


REPARATION DECISIONS: 


BurRT’S CATTLE RANCH, INC. v. DALE PECK, STANDISH STOCK 
YARDS, INC., DON HAYDEN, and MAMMOTH CAVE MARKETING 
CORPORATION. P & S Docket No. 5786. Order of Dis- 
missal 

BUSSMAN, ERNEST A. and PETER E. BUSSMAN d/b/a BUSSMAN 
Bros. RANCH v. BEEF & BULL EXCHANGE, INC. P&S 
Docket No. 5841. Decision and Order 

DAVIS, LOREN v. C. B. Livestock Co. P & S Docket No. 
5756. Order of Dismissal areas : 

NAPOLEON LIVESTOCK AUCTION, INC. v. ROLLIN SODERHOLM d/b/a 
SODERHOLM LIVESTOCK SALES. P & S Docket No. 
5890. Decision and Order 

SANCHEZ, ROBERTO RODRIGUEZ v. HRDLICKA BROS. LIVESTOCK 
SALES, INC. P & S Docket No. 5737. Decision and Or- 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 
AGRICULTURE DECISIONS 
COURT DECISIONS: 


C. B. Foops, INc. v. UNITED STATES DEPARTMENT OF AGRICUL 
TURE. (Civil Action No. 81-2197) (USDA Docket No. 
2-5544). Petition for review, denied 

COLUMBUS FRuIT CoMPANY, INC. v. JOHN R. BLOCK, Secretary of 
Agriculture, UNITED STATES DEPARTMENT OF AGRICULTURE, 
and UNITED STATES OF AMERICA. (USDA PACA Docket 
No. 2-5538). Secretary’s decision affirmed 

KAFCSAK, RUDOLPH J. d/b/a ACME Foops v. THE SECRETARY OF 
AGRICULTURE for the United States of America and THE 
UNITED STATES OF AMERICA. (USDA PACA Docket No. 
2-5307). Secretary’s decision affirmed 





1036 CUMULATIVE LIST OF DECISIONS REPORTED 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


Agriculture Decisions—Cont. 


PAGE 
Court Decisions—Cont. 


UNITED FRUIT AND VEGETABLE Co., INC. v. DIRECTOR OF THE FRUIT 
& VEGETABLE DIVISION, Marketing Service United States 
Department of Agriculture, and JOHN BLOCK, Secretary of 
Agriculture. (USDA PACA Docket No. 2-5536). 
Secretary’s decision affirmed 

*Supreme Court Decision, certiorari denied, Secretary’s de- 
cision affirmed 


DISCIPLINARY DECISIONS: 


ALEX’S PRODUCE. PACA Docket No. 2-5630. Decision 
and Order 

CoLuMBUS FRUIT COMPANY, INC. PACA Docket No. 
2-5538. Order Vacating Stay 

DeLisi, JOE, Fruit Co. PACA Docket No. 2-5859. Con- 


*DRABEK, RoBeRT L. Co., Inc. PACA Docket No. 2-6030. 
Consent 
FARMWEST Fruir Factors, INC., and NORTHWEST FRUIT SALES, 
INC. PACA Docket No. 2-5843. Decision and Order 
*Finer Foops Sates Co., INc. PACA Docket No. 2-5543. 
Decision and Order 
ForREST AVENUE PRODUCE Co. PACA Docket No. 2-5832. 
Consent 
HAMPSHIRE OPEN’ AIR-MKT, INC. 
2-5675. Decision and Order 
HENRY, J.H., PRODUCE CoMPANY, INC. PACA Docket No. 
2-5796. Default 
KAFCSAK, RUDOLPH JOHN d/b/a ACME FooD CoMPANY. PACA 
Docket No. 2-5307. Order (Lifting Stay And Reinstat- 
ing Prior Order) 
*Kempr, E. L. & Son, INc. | PACA Docket No. 2-5882. De- 
cision and Order 
* MEIER, JOHN & Son, INc. | PACA Docket No. 2-5860. Con- 


MICHIGAN QUALITY Foops, Inc. PACA Docket No. 2-5831. 
Consent 
* NIELSEN PRODUCE Co. PACA Docket No. 2-5919. Deci- 
sion and Order 
NORTH AMERICAN PRODUCE DISTRIBUTORS, INC. PACA Docket 
No. 2-5742. Decision and Order 
PREFERRED PRODUCE Co., INc. PACA _ Docket 
2-5720. Decision and Order 
*Srowe, CARLTON F., INc., a/t/a SOUTHERN TIER PRODUCE 
Co. PACA Docket No. 2-5730. Decision and Order. .............. 


*Current month June 1982 decisions. 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


Agriculture Decisions—Cont. 


PAGE 
Disciplinary Decisions—Cont. 


TOMMIES CELLO-PAK, INC. PACA Docket No. 2-5791. De- 

cision and Order 
* UNITED FRUIT AND VEGETABLE Co., INC. PACA Docket No. 

2-5536. Order (Vacating Stay) 

V.P.C., INc., t/a Peter T. GLAKAS PRODUCE. PACA Docket 
No. 2-5844. Decision and Order 

YADEN, KEELER & YOUNG, INC. PACA Docket 
2-5846. Decision and Order 


REPARATION DECISIONS: 


ABATTI PRODUCE, INC. v. W. F. PINCKNEY Co., INC. 
Docket No. 2-5976. Reparation Order 

ADMIRAL PACKING COMPANY v. FRUIT UNLIMITED, INC. 
Docket No. 2-5934. Reparation Order 

ADMIRAL PACKING CO. v. PREVOR-MAYRSOHN INTERNATIONAL, 
INC. PACA Docket No. 2-5802. Dismissal 

ALGER FARMS v. PRODUCE BROKERS, INC. PACA Docket No. 
2-5879. Decision and Order 

ALLEN, RUSSELL W. v. NEW ENGLAND FARMS, INC. 
Docket No. 2-5647. Dismissal 

AMERICAN BANANA Co., INC. v. MARVIN GRAY. PACA Docket 
No. 2-5825. Decision and Order 

APKARIAN, T., & SONS v. FRuiT UNLIMITED, INC. PACA Dock- 
et No. 2-5935. Reparation Order 

ARKANSAS TOMATO Co. v. ANTHONY M. ARENA d/b/a ARENA PRO- 
DUCE Co. and CENTRAL MARKETING ASSOCIATES, INC. 
PACA Docket No. 2-5782. Decision and Order 
Stay Order 
Order Denying Petition For Reconsideration 

AYALA & SONS PRODUCE Co. v. J. D. (JOHNNY) LOWE, JR., Co., 
INC. PACA Docket No. 2-5854. Order of Dismissal 

BIANCHI & SoNS PACKING Co. v. M F W Truckine, INC., d/b/a 
TRIANGLE ENTERPRISES. PACA Docket No. 2-5812. 
Decision and Order 

BLUE GOOSE GROWERS, INC. v. PREVOR-MAYRSOHN INTERNATION- 
AL, INC. PACA Docket No. 2-5801. Decision and Or- 


BRYANT, Ray d/b/a RAY BRYANT PACKING Co. v. A & J PRODUCE 
CorP. PACA Docket No. 2-5685. Dismissal 

BURTON, JAMES v. ALVIN KEENAN, LTD. PACA Docket No. 
2-5759. Decision and Order 

BUSHMAN, H. R. & Son, Corp. v. Victor Foops, INc. 
Docket No. 2-5865. Decision and Order 

BUSHMAN, Harry, INC. v. COMMODITY MARKETING COMPANY. 
PACA Docket No. 2-5823. Decision and Order 


*Current month June 1982 decisions. 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


Agriculture Decisions—Cont. 


PAGE 
Reparation Decisions—Cont. 


CAAMANO BRros., INC. v. HARBOR BANANA DISTRIBUTORS, INC. 
altla) WHOLESALE FRESH Foops. PACA Docket No. 
2-5878. Stay Order 

CALAVO GROWERS OF CALIFORNIA v. THE Guy C. PANNO Com. 
PANY, INC. PACA Docket No. 2-5883. Dismissal 

CAL-CEL MARKETING, INC. v. FRUIT UNLIMITED, INC. PACA 
Docket No. 2-5928. Reparation Order 

CALIFORNIA LETTUCE FARMS, INC. v. FRESH-PAK Foops, INC. 
PACA Docket No. 2-5189. Dismissal 

CARDINAL DISTRIBUTING Co., INC. v. GRANADA MARKETING, INC. 
d/b/a RIcHARD A. GLass Co. PACA Docket No. 
2-5814. Decision and Order 

CHICAGO OXFORD Co. v. TUCHTEN-ALTMAN COMPANY and/or 
STADELMAN Fruit, INC. PACA Docket No. 2-5669. 
Dismissal 
Stay Order 
Order on Reconsideration 

CUSUMANO BrOs., INC. v. TONY’S PRODUCE, INC. PACA Dock- 
et No. 2-5963. Order Requiring Payment Of Undisput- 
ed Amount 

D. J.B. FARMS. v. TOMATOES, INC. PACA Docket No. 
2-5985. Order Requiring Payment Of Undisputed 


D & S SALES Co., INc. v. D’ARRIGO Bros. Co. OF CALIFOR- 
NIA. PACA Docket No. 2-5840. Decision and Order 
Stay Order and Extension Of Time For Filing Petition To 
Rehear, Reargue, and Reconsider 
Dismissal Of Petition For Reconsideration 

D’ARRIGO Bros. Co. OF CALIFORNIA v. FRUIT UNLIMITED, INC. 
PACA Docket No. 2-5929. Reparation Order 

D’ ARRIGO BROTHERS COMPANY OF CALIFORNIA v. W. F. PINCKNEY 
Co.,INc. | PACA Docket No. 2-5950. Reparation Or- 


De BRUYN PRODUCE Co. v. MICHIGAN REPACKING & PRODUCE 
Co. PACA Docket No. 2-5804. Decision and Order . 

DEL MONTE BANANA COMPANY v. HARBOR BANANA DISTRIBUTORS, 
INC. a/t/a WHOLESALE FRESH Foops. PACA Docket No. 
2-5887. Stay Order 

DiETz & KLODENKO v. FooD SERVICES UNLIMITED INCORPORAT- 
ED. PACA Docket No. 2-5579. Dismissal 

EMMERT TRANSFER CO. v. MICHIGAN QUALITY Foops, INC. 
PACA Docket No. 2-5806. Stay Order 

EVERETT, DALE W. d/b/a DALE’S FRurT MARKET v. W. F. PINCK- 
NEY Co., INC. PACA Docket No. 2-5981. Order of 
Dismissal 
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FIESTA FARMS COOPERATIVE v. TAMARA Foops, INC., a/t/a SUN 
RING Foops. PACA Docket No. 2-5735. Decision 
and Order 

FISHER, BRADLEY J. v. ACTON Co., INCc., d/b/a GORDON 
Foops. PACA Docket No. 2-5837. Decision and Or- 


FROSTEG, MAX d/b/a THE BULL FROSTEG Co. v. FRANCES SALADINO 
and JOE SALADINO d/b/a C. SALADINO AND SON. PACA 
Docket No. 2-5899. Reparation Order 

*Fruir SALAD, INC. v. JAMES R. KENNEY CO., a/t/a JIM’S PEELED 
PoTaToES. PACA Docket No. 2-6029. Reparation 


* GAGLIANO, A., Co., INC. v. THE AUSTER COMPANY, INC. PACA 
Docket No. 2-5997. Order Requiring Payment Of Un- 
disputed Amount 

*GarRIN COMPANY, THE v. FRESH ACRES, INC. PACA Docket 
No. 2-5891. Decision and Order 

GARIN COMPANY, THE v. HOVERSEN & SONS. PACA Docket 
No. 2-5805. Decision and Order 

GARIN COMPANY, THE v. NEW ENGLAND FARMS PACKING Co., INC. 
altla DIMARE-NEW ENGLAND FARMS. PACA Docket No. 
2-5817. Decision and Order 

GENERAL PRODUCE, INC. v. CHARLES H. CLOouD, d/b/a EDGEWOOD 
PRODUCE Co. PACA Docket No. 2-5820. Decision 
and Order 

GEORGIA VEGETABLE Co., INC. v. BATTAGLIA PRODUCE SALES, 
INC. PACA Docket No. 2-5756. Decision and Order 

GrRATZ & UTTER v. SANSU PRODUCE Co., INC. PACA Docket 
No. 2-5808. Decision and Order 

GREEN VALLEY PRODUCE Co-Op v. BEN H. ROBERTS PRODUCE, 
INC. PACA Docket No. 2-5734. Decision and Order 

GREEN VALLEY PRODUCE Co-Op uv. NICHOLAS J. ZERILLO, 
INC. PACA Docket No. 2-5824. Decision and Order 

HARDEN FARMS OF CALIFORNIA v. FRUIT UNLIMITED, INC. 
PACA Docket No. 2-5927. Reparation Order 

HOLLINGSWORTH, JOHN M. d/b/a HOLLINGSWORTH CITRUS SALES 
v. PREVOR-MAYRSOHN INTERNATIONAL, INC. PACA Dock- 
et No. 2-5803. Decision and Order 

HOMESTEAD POLE BEAN Co-Op, INC. v. PRODUCE BROKERS 
INC. PACA Docket No. 2-5866. Decision and Order 

HOMESTEAD TOMATO PACKING Co., INC. v. AUSTIN J. MERKEL Co., 
INC. PACA Docket No. 2-5528. Order Upon Recon- 
sideration 
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1040 CUMULATIVE LIST OF DECISIONS REPORTED 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


Agriculture Decisions—Cont. 
PAGE 


Reparation Decisions—Cont. 


HOMESTEAD TOMATO PACKING Co., INC. v. C. SALADINO & 
Son. PACA Docket No. 2-5937. Order Requiring 
Payment Of Undisputed Amount 

HorwWATH AND Co., Inc. d/b/a GONZALES PACKING COMPANY Uv. 
E. VEGA & SONS PRODUCE. PACA Docket No. 
2-5774. Decision and Order 

HORWATH AND Co., INC. a/t/a GONZALES PACKING COMPANY Co. 
v.M F W Truckinc INC., d/b/a TRIANGLE ENTER- 
PRISES. PACA Docket No. 2-5811. Decision and Or- 


HOWARD FARMS, INC. v. ORVAL KENT Foop Co., INc. PACA 
Docket No. 2-5540. Decision and Order 

HUBBARD COMPANY, THE v. THE AUSTER COMPANY, INC., and/or 
UNITED PRODUCE DISTRIBUTORS, INC. PACA Docket No. 
2-5793. Decision and Order 

INDIAN RIVER CITRUS SALES, INC. v. PREVOR-MAYRSOHN INTERNA- 
TIONAL, INC. PACA Docket No. 2-5818. Decision 
and Order 

INGLIS, JOHN, FROZEN Foops v. CONSOLIDATED BROKERS, INC. 
and/or CONTINENTAL ORG. OF DIST. ENTERPRISES t/a 
CODE. PACA Docket No. 2-5676. Order of Dismiss- 


INN Foops, INC. v. FALL RIVER CANNING COMPANY. PACA 
Docket No. 2-5366. Decision and Order 

J-B DISTRIBUTING Co. v. W.F. PINCKNEY Co., INC. PACA 
Docket No. 2-5949. Reparation Order 

JOLIVETTE PRODUCE v. J & J DISTRIBUTING Co. PACA Docket 
No. 2-5768. Decision and Order 

KISER & Sons, INC. v. CLARY HousE, INC. PACA Docket No. 
2-5621. Dismissal 

*LAMANTIA-CULLUM-COLLIER & Co., INC. v. M. TROMBETTA & 

Sons, INc. PACA Docket No. 2-5704. Decision and 


LAMANTIA-CULLUM-COLLIER ENTERPRISES, INC. vu. HOULEHAN, 
INC. PACA Docket No. 2-5821. Decision and Order 
Stay Order 

* Order on Reconsideration 

LAMANTIA-CULLUM-COLLIER ENTERPRISES, INC. v. SOL SALINS, 
INC. PACA Docket No. 2-5816. Decision and Order 

MAGIC VALLEY POTATO SHIPPERS, INC. v. REX E. SPARKS PRO- 
DUCE. PACA Docket No. 2-5794. Dismissal 

MANA-HILL PACKING Co., INC. v. BILL RUSSELL ENTERPRISES, 
Inc. PACA Docket No. 2-5905. Stay Order 
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MANN, GEORGE E. v. MANUEL GUAJARDO d/b/a GUAJARDO PRO- 
DUCE AND SON. PACA Docket No. 2-5758. Decision 
and Order 
Order Denying Request For Extension 

MANN PACKING Co., INC. vu. VEGETABLE SPECIALISTS Co. 
PACA Docket No. 2-5829. Decision and Order 

MANNING, JOHN, & Co., INC. v. CENTRAL VIRGINIA PRODUCE 
Co. PACA Docket No. 2-5799. Decision and Order . 

MATELSON, Don I. d/b/a NEw Day DISTRIBUTORS v. FRUIT UNLIM- 
ITED, INC. PACA Docket No. 2-5925. Reparation Or- 


MazziE FARM SALES, INC. v. HARBOR DISTRIBUTORS, INC. a/t/a 
WHOLESALE FRESH FOODS. PACA Docket No. 
2-5880. Stay Order 

MENDELSON-ZELLER Co., INC. v. PETER J. SCHMITT CO., 
INC. PACA Docket No. 2-5663. Decision and Order 

* Order on Reconsideration 
* MILLS, JAMES, GROWERS SERVICE Co. v. YARDEN, KEELER & 
YOuNG, INC. PACA Docket No. 2-5868. Decision 
and Order 

MINAMI, YATARO, d/b/a H.Y. MINAMI & SONS ov. FRUIT 
UNLIMITED, INc. PACA Docket No. 2-5933. Repara- 
tion Order 

Misira, Tony & SON Propuce v. H. Brooks & Co., INC. 
PACA Docket No. 2-5753. Dismissal 

MisirA, TONY & SON PRODUCE v. CONTINENTAL MINNESOTA. 
PACA Docket No. 2-5752. Decision and Order 

Misira, Tony & SON PRODUCE v. NORTHWEST PRODUCE CO., 
INC. PACA Docket No. 2-5766. Decision and Order 

Misita, TONY & SON PRODUCE v. TWIN CiTY PRODUCE. PACA 
Docket No. 2-5776. Decision and Order 

MONTEREY BAY PACKING Co. v. FRuIT UNLIMITED, INC. 

Docket No. 2-5931. Reparation Order 

MONTGOMERY SALES BROKERS v. V. F. LANASA, INC. 
Docket No. 2-5684. Decision and Order 

MOUNTAIN MIST PACKERS v. HARVEST HOUSE MARKETING CORPO- 
RATION. PACA Docket No. 2-5620. Order of Dis- 
missal 

Murphy, O. P., PropucE CoMPANy, INC. a/t/a O. P. MurPHY & 
Sons v. KELVIN S. NG d/b/a Kin Yip COMPANY. PACA 
Docket No. 2-5848. Decision and Order 

Nava, Davip & Sons v. E. VEGA & SONS PRODUCE. PACA 
Docket No. 2-5748. Decision and Order 
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NorTH AMERICAN PRODUCE DISTRIBUTORS, INC. v. EDDIE ARAKE- 
LIAN. PACA Docket No. 2-5586. Decision and Or- 


ONEONTA TRADING CORPORATION v. WALTER GAILEY & SONS, 
INC. PACA Docket No. 2-5830. Decision and Order 

PACKERS SALES ASSOCIATES, INC. v. PROJECT TRADEWINDS, 
INC. PACA Docket No. 2-5308. Order of Dismissal 

*Pauis, PETER d/b/a PeTeR PALIS FARM v. THE INTERNATIONAL 
Fruit Propucts Co. PACA Docket No. 2-5788. De- 
cision and Order 

PApPAS, PETE, & SONS, INC. v. PIONEER PRODUCE CO., 
Inc. PACA Docket No. 2-5916. Order Requiring 
Payment Of Undisputed Amount And Notice To Show 


PARKS CoMPANY, INC., THE KEN v. HAROLD H. UTTER and Ray- 
MOND L. UTTER d/b/a GRATZ & UTTER. PACA Docket No. 
2-5786. Decision and Order 

PAT BROKERAGE Co., INC. v. W. F. PINCKNEY Co., INC. PACA 
Docket No. 2-5690. Reparation Order 

* PLEASANT VALLEY VEGETABLE Co-Op v. Rost. T. COCHRAN & Co., 
INC. PACA Docket No. 2-5850. Decision and Order 

*Power, T.J. & ComPANY v. AFFILIATED OF FLORIDA, 
INC. PACA Docket No. 2-5834. Decision and Order 

Power, T. J., & COMPANY v. FLORIDA Foop DIVISION OF LUCKY 
Stores, INC. a/t/a KASH ‘N’ KARRY FRIENDLY SUPER MAR- 
KETS. PACA Docket No. 2-5835. Decision and Or- 


PROFFER WHOLESALE PRODUCE Co., INC. v. W. F. PINCKNEY Co., 
Inc. PACA Docket No. 2-5959. Reparation Order . 
* PRUETTE, GRADY v. E. VEGA & SONS PRODUCE. PACA Docket 
No. 2-5660. Decision and Order 
REIMAN, C. A. d/b/a Tri PoINTS WESTERN v. FRUIT UNLIMITED, 
INc. PACA Docket No. 2-5936. Reparation Order . 
RELAN, JOSEPH A. d/b/a RELAN PRODUCE FARMS v. GEORGIA 
VEGETABLE Co., INC. PACA Docket No. 2-5798. 
Decision and Order 
RELAN PRODUCE FARMS- v. GEORGIA VEGETABLE 
Inc. PACA Docket No. 2-5798. Stay Order 
RIVERSIDE STRAWBERRY COOLERS, INC. v. W. F. PINCKNEY Co., 
Inc. PACA Docket No. 2-5951. Reparation Order . 
*RoGERS BROKERAGE Co. v. Macic Crry Propuce Co., 
INC. PACA Docket No. 2-5864. Decision and Order 
ROYAL PACKING Co. v. ED GIvEN, INC. PACA Docket No. 
2-5822. Decision and Order 


*Current month June 1982 decisions. 
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SALINAS MARKETING COOPERATIVE v. TOM LANGE Co., INC. 
PACA Docket No. 2-5810. Decision and Order 
SHAFER LAKE Frutrt, INc. v. KMC Foops Inc. PACA Docket 
No. 2-5890. Dismissal 
*SuoreE, A.G., Co., INc. v. Four SEASONS WHOLESALE PRo- 
DUCE. PACA Docket No. 2-5743. Decision and Or- 


SILVER CREEK PACKING COMPANY, INC. v. Frurr UNLIMITED, 
Inc. PACA Docket No. 2-5926. ReparationOrder .... 
Stx L’s PAacKING CoMPANY, INC. v. ARIZONA FRESH Foops, 
INC. PACA Docket No. 2-5851. Decision and Order 
Six L’s PACKING Co., INC. v. C. SALADINO AND SON. PACA 
Docket No. 2-5918. Order Requiring Payment Of Un- 
disputed Amount 
*Six L’s Packinc CoMPANY INC. v. PRECIOSA PACKING House, 
INC. PACA Docket No. 2-5680. Decision and Order 
*SMELTZER ORCHARD COMPANY v. KRoupA’s, INC. PACA Dock- 
et No. 2-5838. Order of Dismissal 
SOUTHLAND PRODUCE Co. a/t/a WESTERN FRuiIT SALES Co. v. 
DELTA PACKING COMPANY. PACA Docket No. 2-5701. 
Decision and Order 
STANDARD Fruit & VEGETABLE Co., INC. v. H & H DISTRIBUTING 


Co. PACA Docket No. 2-5987. Order Requiring 
Payment Of Undisputed Amount 
STARR PRODUCE Co. INC. v. FOUR SEASONS WHOLESALE PRO- 
pUCE. PACA Docket No. 2-5986. Reparation Order 
Stoops & WILSON, INC. v. WHOLESALE PRODUCE  EX- 
CHANGE. PACA Docket No. 2-5775. Decision and 


SUNKIST GROWERS, INC. v. FISHMAN PRODUCE Co. PACA 
Docket No. 2-5697. Decision and Order 

SUNKIST GROWERS, INC. vu. FISHMAN PRODUCE COMPANY. 
PACA Docket No. 2-5698. Decision and Order 

SUNKIST GROWERS, INC. v. FISHMAN PRODUCE COM- 
PANY. PACA Docket No. 2-5699. Decision and Or- 


SUNKIST GROWERS, INC. v. FISHMAN PRODUCE COMPANY. 
PACA Docket No. 2-5700. Decision and Order 

SUNKIST GROWERS, INC. v. FISHMAN PRODUCE COMPANY. 
PACA Docket No. 2-5705. Decision and Order 

SymmMs Fruir RANCH, INC. v. ARIZONA’ FRESH FOODS, 
INC. PACA Docket No. 2-5876. Order of Dismissal 

TEIXEIRA FARMS, INC. v. FRUIT UNLIMITED, INC. PACA Docket 
No. 2-5930. Reparation Order 


*Current month June 1982 decisions. 
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UNITED PoTaTo DISTRIBUTORS, INC. v. POTATO SALES COMPANY, 
INC. PACA Docket No. 2-5892. Order of Dismissal 

V.P.S. INTERNATIONAL v. TRADE WEST MERCHANDISING, INC. 
PACA Docket No. 2-5907. Order of Dismissal 

VEGPAK, INC. v. FruIT UNLIMITED, INC. PACA Docket No. 
2-5932. Reparation Order 

WELLER, RICHARD PHILLIP d/b/a RICHARD WELLER v. WILLIAM P. 
GEORGE d/b/a WILLIAM ‘KING’ GEORGE. PACA Docket 
No. 2-5773. Decision and Order 
Denial Of Petition To Reopen 

WELLING, PAUL, INC. v. W. L. BAREFOOT d/b/a BAREFOOT WHOLE- 
SALE & PropUCE. PACA Docket No. 2-5856. Deci- 
sion and Order 

WEsT COAST PRODUCE SALES, INC. v. J & J DISTRIBUTING Com- 
PANY. PACA Docket No. 2-5770. Dismissal 

WESTSIDE PRODUCE Co. v. E. L. KEmpr & Son, INC. 
Docket No. 2-4866. Dismissal 

WISCONSIN PICKLE PRODUCERS, INC. v. CHICAGO PICKLE Prop. 
ucts, INC. PACA Docket No. 2-5751. Decision and 


YOKOYAMA BROS. a/t/a BEE & BEE PRODUCE v. CAL-VEG SALES, 
INC. PACA Docket No. 2-5828. Decision and Order 


REPARATION DEFAULT DECISIONS (RD): 


ABATTI, C. A. d/b/a ALEX ABATTI BROKERAGE a/t/a A & M Pro. 
DUCE Co. v. SINGH PRODUCE OF NEW Mexico INC. a/t/a ALEX- 
ANDERS WHOLESALE PRODUCE. PACA Docket No. 
RD-82-69 

ABATTI PRODUCE INC. v. SINGH PRODUCE OF NEW MExico INC. 
a/t/a ALEXANDERS WHOLESALE PRODUCE. PACA Docket 
No. RD-82-13 

Ace ToMATO Co., INC. v. PRECIOSA PACKING HOousE INC. 
PACA Docket No. RD-81-341 

ACTION PRODUCE v. JAMES H. McGuyrt d/b/a McGuyrt PRODUCE 
Co. PACA Docket No. RD-82-133 

ACTION PRODUCE v. SINGH PRODUCE OF NEW MExIco INC. alt/a 
ALEXANDERS WHOLESALE PRODUCE. PACA Docket No. 
RD-82-25 

AGRI-PAK Fruit Co. v. BANANAS, INC. PACA Docket No. 
RD-82-103 

AGRI SALES v. PERRY R. HARRISON d/b/a PINE BLUFF Pro. 
DUCE. PACA Docket No. RD-82-91 

AMERI-CAL PRODUCE, INC. v. J. R. BROOKS & Son, INC. PACA 
Docket No. RD-81-334. Default Order And Order De- 
nying Petition To Reopen After Default 
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* ANTHONY FARMS, INC. v. JOHN H. Meyer d/b/a MEYER 
Bros. PACA Docket No. RD-82-169 
ANTLE, Bun, INC. v. NIELSEN PRODUCE Co. PACA Docket No. 
RD-81-350 
APACHE TOMATO Co., INC. v. FARM FRESH PRODUCE Co. PACA 
Docket No. RD-82-6 
Stay Order 
Order Vacating Stay 
ARAKELIAN, GEORGE, FARMS INC. v. SINGH PRODUCE OF MEXICO 
Inc. a/t/a ALEXANDERS WHOLESALE PRODUCE. PACA 
Docket No. RD-81-353 
ARKANSAS VALLEY PRODUCE OF TEXAS, INC. v. PETE SINGH PROD. 
INC. PACA Docket No. RD-82-68 
*ArMATA, E., INC. v. NASSAU/SUFFOLK Propuce Co. 
PACA Docket No. RD-82-199 
* BAILLIE, JACK T., Co. INc. v. Perry R. HARRISON d/b/a PINE 
BLUFF PRODUCE. PACA Docket No. RD-82-189 
BANO DISTRIBUTORS, INC. v. WAYNE CUSIMANO, INC. 
Docket No. RD-82-39 
BEEF STAKE TOMATO GROWERS INC. v. FLoyD M. “TaD” EVANS 
d/b/a FLoyp M. “Tab” EVANS PRODUCE. PACA Docket 
No. RD-82-128 
BENGARD, TOM, RANCH, INC. v. FRUIT UNLIMITED, INC. 
Docket No. RD-82-120 
BERTUCA, TEDDY, d/b/a TEDDY BERTUCA COMPANY v. ANNA 
DeEFE0 d/b/a CENTRAL PRODUCE Co. PACA Docket No. 
RD-82-101 791 
BERWICK VEGETABLE COOPERATIVE v. WATERMILL EXPortT, INC. 
PACA Docket No. RD-82-7 786 
BIANCHI & SONS PACKING Co. v. TOMATOES, INC. PACA Dock- 
et No. RD-81-359 213 
BLACKWELL PRODUCE COMPANY uv. NIELSEN PRODUCE CO. 
PACA Docket NO. RD-82-29. «0.65.5 cccdese teens Ue etere oe ca eees ts 357 
BLUE ANCHOR OF LOS ANGELES, INC. v. TIMOTHY S. ANTHONY and 
GREGORY D. JOHNSON d/b/a A-Z UNLIMITED. PACA Dock- 
et No. RD-82-131 
BLUE ANCHOR, INC. v. ROBERT L. DRABEK Co., INC. 
Docket No. RD-82-59 
BLUE ANCHOR, INC. v. ROBERT L. DRABEK Co., INC. 
Docket No. RD-82-153 
BLUE ANCHOR, INC. v. ROBERT L. DRABEK Co., INC. and/or 
ROUNDY’S INCORPORATED a/t/a UNITED Foops. 
Docket No. RD-82-33 
BLUE RIDGE MARKET OF VA. INC. v. SUNSHINE SALAD Co. 
INC. PACA Docket No. RD-82-16 


*Current month June 1982 decisions. 
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BONAFEDE, PETER J. d/b/a J. BONAFEDE & SONS v. COLLEY Woops 
INC. PACA Docket No. RD-82-48 
BONITA PACKING Co. v. ARIZONA FRESH Foops INC. PACA 
Docket No. RD-82-143 
BorDER Fruit Co. INC. v. PETE SINGH Prop. INC. 
Docket No. RD-82-54 
Boston ToMATO Co., INC. v. COLLEY Woops, INc. PACA 
Docket No. RD-81-231. Order Denying Petition To Re- 
open After Default And Vacating Stay Order 
BROWNIE BROKERAGE INC. v. PRODUCE BROKERS INC. PACA 
Docket No. RD-82-129. Order of Dismissal 
*BusHMAN, H.R., & Son Corp. v. FRIEDMAYER Propuce Co. 
INC. PACA Docket No. RD-82-178 
CAL-CEL MARKETING INC. v. FOURSOME BROKERAGE INC. 
PACA Docket No. RD-82-154 
CAL-CEL MARKETING, INC. v. JOHN KAPER. PACA Docket No. 
RD-82-12 
* CaL-SHRED INC. a/t/a STRAWBERRY CiTy SALES v. PETER J. EMBER- 
TON d/b/a MIxT PRODUCE a/t/a WESTERN MIXT PRODUCE 
Co. PACA Docket No. RD-82-185 
CAL-VEG SALES INC. v. NIELSEN PRODUCE Co. PACA Docket 
No. RD-82-10 
CANADA PACKERS DIVISION OF WILLIAMS DAVIES Co. INC. v. LA 
CasITA Farms INC. PACA Docket No. RD-82-139 
*CASILLAS Bros. INC. v. PETER J. EMBERTON d/b/a Mixt PRODUCE 
a/tla WESTERN MIxT PRODUCE Co. PACA Docket No. 
RD-82-186 
*“CENTRAL PRODUCE Co. INC. v. LATROBE Food Marr Inc. 
PACA Docket No. RD-82-196 
“COASTAL MARKETING SERVICE INC. v. GIDDENSVILLE PACKING 
ComPANY, INC. PACA Docket No. RD-82-184 
*CoLorADO Potato GROWERS EXCHANGE v. IRISH PRODUCE Co. 
PACA Docket No. RD-82-156 
*CoLORADO PoTATO GROWERS EXCHANGE v. LOUIE'S PRO. 
DUCE. PACA Docket No. RD-82-168 
COLORADO POTATO GROWERS EXCHANGE v. WARLEY FRuiT & PRo- 
DUCE, INC. PACA Docket NO. RideGe=too sc voces oe sewed eh 1002 
Cook SALES COMPANY v. JAMES H. McGuyrt d/b/a McGuyrt 
PRODUCE Co. PACA Docket No. RD-81-362 
Cook SALES COMPANY v. RICH-PAC ProDUCE INC. 
Docket No. RD-82-137 
Cook SALES COMPANY v. WILLIAM JAMES DANILSON d/b/a HAPPY 
DAN’S. PACA Docket No. RD-82-23. Denial Of Mo- 
tion To Reopen After And Default Order 


*Current month June 1982 decisions. 
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COUTURE FARMS v. PETER J. EMBERTON d/b/a MIXT PRODUCE al/t/a 
WESTERN MIXT PRODUCE CO. PACA Docket No. 
RD-82-58 

CROSETTI FROZEN Foops Inc. v. T.J.L. ENTERPRISES INC. 
PACA Docket No. RD-81-364 

CULIACAN PRODUCE COMPANY INC. v. JAMES P. MORENO d/b/a 
VEG-PRO DISTRIBUTORS. PACA Docket No. RD-82-115 

CULIACAN PRODUCE COMPANY, INC. v. PETE SINGH PROD. 
INC. PACA Docket No. RD-82-41 

CUSUMANO Bros. Co., INC. v. DicE’s PRODUCE, INC. PACA 
Docket No. RD-82-102 

*D.M.B. PACKING CorP. a/t/a DiMaRE Bros. INC. OF CALIFORNIA 
v. M.G. HEAVENER d/b/a HEAVENER & SON _ PRO- 
DUCE. PACA Docket No. RD-82-208 

DEBRUYN ProDUCE Co. v. DEFEO Fruit Co., INC. PACA 
Docket No. RD-79-70. Dismissal 

DOBLER, CARL F. and KEN W. DOBLER d/b/a CARL DOBLER & SONS 
v. FRUIT UNLIMITED, INC. PACA Docket No. 
RD-82-121 

*Don-A-LyNN Propuce INc. v. Vi-Mi SPECIALTY HOUSE 
INC. PACA Docket No. RD-82-200 

DyaL, LE Roy, JR., INC. v. PHILLIP R. WELLER d/b/a RICHARD 
WELLER. PACA Docket No. RD-81-357. Order Re- 
opening After Default 

EDINBURG FRUIT & VEGETABLE Co., INC. v. MILLER’S BROKERAGE 
INC. PACA Docket No. RD-82-60 

ENGLUND EQUIPMENT COMPANY v. DANNY LEWIS YOUNG d/b/a 
HuGH YOUNG PRODUCE & COMPANY. PACA Docket No. 
RD-79-41. Order of Dismissal 

*FAGERSTROM, GLEN H. v. Gro-Pro, INC. and/or Fruit HILL, 
INC. PACA Docket No. RD-82-206 

FANCEE FARMS, INC. v. JOHN KAPER. PACA Docket No. 
RD-82-17 

FANCIFUL COMPANY v. CARL D. NIELSEN and LEADELL (LEE) D. 
NIELSEN d/b/a NIELSEN PRODUCE Co. PACA Docket No. 
RD-81-351 

FISHER RANCH CORPORATION v. CARL D. NIELSEN and LEADELL 
(LEE) D. NIELSEN d/b/a NIELSEN PRODUCE Co. PACA 
Beckot: No. RD-S2=S62: <.. ..6-<cen5cs oe en ae ee ee ee Pee tas 

ForpD, MALVIN G. d/b/a MALVIN ForD PRODUCE v. D & N PRODUCE 
BROKERS INC. PACA Docket No. RD-82-51 

FORNEY FrRuIT & PropucEe Co. INc. v. W.F. PICKNFY Co., 
INC. PACA Docket No. RD-82-119 

*Four Srar Tomato INC. v. Diserre Fruit & PRODUCE. PACA 
Docket No. RD-82-166 
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Fruit PAK INC, v. T.J.L. ENTERPRISES INC. PACA Docket No. 
RD-82-36 
* Fruit SALAD INC. v. BEDDER PRODUCE Co. INC. PACA Docket 
No. RD-82-177 
G. & J. Propuce, INc. v. TOMATOES, INC. PACA Docket No. 
RD-82-155 
G & L Farms v. MIXT PRODUCE a/t/a WESTERN MIXT PRODUCE 
Co. PACA Docket No. RD-82-95 
G. & S. PropucE CompaANy, INC. v. DEFeo Fruit Co., INc. 
PACA Docket No. RD-79-42. Dismissal 
GAFFORD PRODUCE INC. v. WEBB-DAVIS FRUIT COMPANY INC. 
PACA Docket No. RD-82-157 
GENERAL Potato & ONION Distr. Lip. v. WATERMILL EXPORT 
INC. PACA Docket No. RD-82-53 
GEORGE BROKERAGE COMPANY INC. v. LA CasiTA Farms INC. 
PACA Docket No. RD-82-117 
GERAWAN, R. M., Co. INC. v. WATERMILL Export INC. 
Docket No. RD-82-52 
*GoLp Coast PACKING INC. v. PERRY R. HARRISON d/b/a PINE 
BLUFF PRODUCE. PACA Docket No. RD-82-190 
GOLMAN-HAYDEN Co., INC. v. SAM PETRO PRODUCE. PACA 
Docket No. RD-82-34 
GRANADA MARKETING INC. v. BANANAS, INC. PACA Docket 
No. RD-82-104 
GREEN VALLEY PRODUCE Coop. vu. YANKEE BROKERAGE, 
INC. PACA Docket No. RD-82-151 
GRIFFIN & BRAND OF MCALLEN, INC. v. MILLER’S BROKERAGE 
INC. PACA Docket No. RD-82-19 
*GrIFFIN & BRAND SALES AGENCY INC. v. Louis M. PaLomo d/b/a 
LOUIE’S PRODUCE. PACA Docket No. RD-82-210 
GRIFFIN-HOLDER Co. v. RICH-PAC PRODUCE INC. PACA Dock- 
et No. RD-82-147 
GROWERS MARKETING SERVICE INC. v. CHRIS SALAZAR, JR. d/b/a 
GREEN VALLEY PRODUCE DISTRIBUTORS. PACA Docket 
No. RD-82-89 
GROWERS MARKETING SERVICE, INC. v. DICE’S PRODUCE, INC. 
PACA Docket No. RD-82-141 
GROWERS MARKETING SERVICE INC. v. PHILIP MARRA INC. 
PANG APOCKOL INO; Feld = Ge 2D oc iaoedo nico dcdk eile tesla pate hs aed s ca ents elec 1000 
HALL, H. & Co. INC. v. NIELSEN PRODUCE Co. PACA Docket 
No. RD-82-22 
HAMILTON, L. R., INC. v. JAMES P. MORENO d/b/a VEG-PRO Dis- 
TRIBUTORS. PACA Docket No. RD-82-96 
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*Haness, MarK L., d/b/a C. J.’s BROKERAGE v. ARIZONA FRESH 
Foops, INc. PACA Docket No. RD-81-292. Order 
Reopening After Default 

*HaRLOFF, ROGER, PACKING, INC. v. PRECIOSA PACKING House, 
INC. PACA Docket No. RD-82-195 

HARLOFF, ROGER, PACKING, INC. v. SPRINGFIELD TOMATO CO., 
INC. PACA Docket No. RD-82-50 

HARNEY, GARY D. d/b/a Gary D. HARNEY Co. v. MARANO Bros. 
Du PAGE PRODUCE INC. PACA Docket No. RD-82-123 . 

HARRISON PROD. Co. a/t/a HARRISON & LOGAN Prop. Co. v. HER- 
BERT W. Lewis d/b/a HERBERT LEWIS PRODUCE. PACA 
Docket No. RD-82-126 

HARTLEY, BLAINE, INC. v. CARLO A. Sacco, JR. d/b/a CARLO’S 
PRODUCE. PACA Docket No. RD-82-100 

HARVEST SALES, INC. v. CARL D. NIELSEN and LEADELL (LEE) D. 
NIELSEN d/b/a NIELSEN PRODUCE Co. PACA Docket No. 
RD-81-349 

HOMESTEAD TOMATO PACKING Co. INC. v. FRANK SHIRLEY, JR. and 
FRANK SHIRLEY, SR. d/b/a FRANK SHIRLEY & SON. PACA 
Docket No. RD-81-344 

HoRWATH & ASSOCIATES INC. v. JAMES P. MORENO d/b/a VEG-PRO 
DISTRIBUTORS. PACA Docket No. RD-82-20 

HOVERSEN & SONS v. Fruit UNLIMITED INC. PACA Docket 
No. RD-82-108 

Hunt Om COMPANY a/t/a PLANTATION PRODUCE COMPANY 
v. CLYDE S. BERRYHILL and JAMES R. BERRYHILL d/b/a BER- 
RYHILL’S PRODUCE. PACA Docket No. RD-82-38 

HunT Om COMPANY a/t/a PLANTATION PRODUCE COMPANY 
v. David L. ANTHONY d/b/a TRI STATE BROKER- 
AGE. PACA Docket No. RD-81-347 

IDAHO POTATO PACKERS CORP. v. FARM FRESH PRODUCE CO. 
PAGA Dischet Ivo. see ee es es 8 ek. ele dune satteess 1000 

IMPERIAL PRODUCE Co. INC. v. J & L Propuce INc. PACA 
Docket No. RD-82-55 

J-B DISTRIBUTING Co. v. RICH-PAC PRODUCE, INC. PACA 
Docket No. RD-82-140 

JEWETT, LES, ASSOCIATES v. SINGH PRODUCE OF NEW Mexico INC. 
a/tla ALEXANDERS \WHOLESALE PRODUCE. PACA Docket 
No. RD-82-88 

JOHNSTON-GIBSON SALES COMPANY v. ARIZONA FRESH Foops 
INC. PACA Docket No. RD-82-82 

JOHNSTON-GIBSON SALES COMPANY v. WEBB-DaviS Fruit Co. 
PACA Docket No. RD-82-114 

JONES, BoB, RANCH v. DEFE£O Fruit Co., INc. PACA Docket 
No. RD-79-51. Dismissal 
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* Jones, Pau D., INc. v. Diserre Frurr & PRODUCE. PACA 
Docket No. RD-82-204 
JOHNSTON-GIBSON SALES COMPANY v. CARL D. NIELSEN and 
LEADELL (LEE) D. NIELSEN d/b/a NIELSEN PRODUCE Co. 
PACA Docket No. RD-82-24 
JOSEPHSON, LYNN, PRODUCE INC. v. BANANAS, INC. PACA 
Docket No. RD-82-67 
Denial of Motion to Reopen After Default 
KARRAT BROKERAGE Co. v. LA Casita FARMS INC. PACA 
Docket No. RD-82-146 
KELLERS’ Wapato Fruit Co. INc. v. RUSSELL E. ELLIS and BE- 
LINDA G. ELLIS d/b/a Ray CosTA BROKERAGE Co. PACA 
Docket No. RD-82-8 
* KELSEYVILLE PACKING COMPANY v. PETER J. EMBERTON d/b/a 
MIXT PRODUCE a/t/a WESTERN MIXT PRODUCE Co. PACA 
Docket No. RD-82-187 
KING, JOSEPH, & Sons, INC. v. WOODSIDE PRODUCE COMPANY, 
INC. PACA Docket No. RD-82-144 
*Stay Order 
KING SALAD AvocaDo Co. INC. v. PRECIOSA PACKING HOUSE 
INC. PACA Docket No. RD-82-2 
*KinG SALAD Avocabo Co. INC. v. TROPICAL Fruirs or Houston 
INC. PACA Docket No. RD-82-176 
Kincs CANYON Fruit SALES Corp. v. WATERMILL Export INC. 
PACA Docket No. RD-82-124 
KINGS, THE, CREEK CANNING Co. INC. v. PRECIOSA PACKING 
House INc. PACA Docket No. RD-82-132 
KNOB CREEK APPLES a/t/a RAYMOND CroTTs & SON v. RICHARD 
SmitH d/b/a S & S PRODUCE. PACA Docket No. 
RD-82-74 
* KOSTER ENTERPRISES PACKING DIVISION v. NIELSON PRODUCE 
Co. PACA Docket No. RD-82-212 
LAGUNA MARKETING INC. v. MIXT PRODUCE. PACA Docket 
No. RD-82-76 
LAMANTIA-CULLUM-COLLIER ENTERPRISES, INC. v. PRECIOSA PACK- 
ING House INc. PACA Docket No. RD-82-14 
*LAND, RAYMON J. v. DANNY BYARGEON. PACA Docket No. 
RD-82-209 
LAVENADA LAND & CATTLE Co. a/t/a LAGUNA PRODUCE Co. 
v. MILLER’S BROKERAGE INC. PACA Docket No. 
RD-82-84 
LIsA, INC. v. NIELSEN PRODUCE Co. PACA Docket No. 
RD-82-43 
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LIVACICH, JOHN, PRODUCE INC. a/t/a VISTA SALES v. PETER J. Em- 
BERTON d/b/a MIXT PRODUCE a/t/a WESTERN MIXT PRODUCE 
Co. PACA Docket No. RD-82-97 

*LIVACICH, JOHN, PRoDUCE INC. a/t/a Vista AVOCADO v. PETER J. 
EMBERTON d/b/a MIxXT PRODUCE a/t/a WESTERN MIXT PRO- 
DUCE Co. PACA Docket No. RD-82-173 

*M & M Propuce v. Dice’s PRODUCE INC. PACA Docket No. 
RD-82-165 

*MACDONALD ImporRT Co. INC. ). DERRICK Moo 
YOUNG. PACA Docket No. RD-82-207 

MAILLEY-QUALITY PRODUCE Co. INC. v. LE MARCHE PRODUCE, 
INC. PACA Docket No. RD-82-130 

MAINE FARMERS EXCHANGE v. MICHAEL PADULA d/b/a M. PADULA 
PEELED POTATOES. PACA Docket No. RD-81-342 

MAINLINE Potato Co., INC. v. MILLER’S BROKERAGE INC. 
PACA Docket No. RD-82-81 

MANA-HILL PACKING Co., INC. v. BILL RUSSELL ENTERPRISES, 
Inc. PACA Docket No. RD-81-169. Order Reopen- 
ing After Default 

MANA-HILL PACKING Co., INC. v. C. SALADINO & SON. PACA 
Docket No. RD-82-62 

MANA-HILL PACKING Co., INC. v. PRECIOSA PACKING HOUuSsE, 
INC. PACA Docket No. RD-82-3 

MANIS, WILLIAM, COMPANY v.D & N PRODUCE BROKERS 
INC. PACA Docket No. RD-82-116 

* MANNING, JOHN, & Co. INC. v. SAMUEL SIMON PeTRO d/b/a SAM 
PETRO PRODUCE. PACA Docket No. RD-82-93. Rep- 
aration Order 

MAREX INTERNATIONAL, INC. a/t/a NATIONWIDE PRODUCE DIs- 
TRIBUTORS v. ROBERT A. FERWERDA d/b/a FouR SEASONS 
WHOLESALE PRODUCE. PACA Docket No. RD-81-346 

MARTIN PRODUCE Co. INC. v. PINE BLUFF PRODUCE. PACA 
Docket No. RD-82-86 

MAULHARDT, H. H. PACKING Co. v. CARL D. NIELSEN and LEA- 
DELL (LEE) D. NIELSEN d/b/a NIELSEN PRODUCE Co. PACA 
Docket No. RD-82-106 

MAULHARDT, JOHN W. and MILTON E. NELSON d/b/a NELSON & 
MAULHARDT MARKETING Co. v. CARL D. NIELSEN and LEA- 
DELL (LEE) D. NIELSEN d/b/a NIELSEN PRODUCE Co. PACA 
Docket No. RD-82-44 

May FarMS, INC. v. JELLY & Sons Hasty TATERS. 

Docket No. RD-82-46 

May Farms, INC. v. WESTERN Fruit INC. PACA Docket No. 

RD-82-127 
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MAZZEI-FRANCONI Co. v. DICE’S PRODUCE INC. PACA Docket 
No. RD-82-64 
MAZZEI-FRANCONI Co. v. FRUIT UNLIMITED, INC. PACA Dock- 
et No. RD-82-63 
MAzZIE FARMS SALES INC. v. DICE’S PRODUCE INC. PACA 
Docket No. RD-82-47 
MAzZZIE FARMS SALES INC. v. NIELSEN PRODUCE Co. PACA 
Docket No. RD-82-32 
*“MENDELSON-ZELLER Co., INC. v. . F. Pinckney Co., 
INC. PACA Docket No. RD-82-201 
MEYER TOMATOES v. PETE SINGH Prop. INC. PACA Docket 
No. RD-81-355 
MEYER TOMATOES v. PRECIOSA PACKING HOUSE. PACA Dock- 
et No. RD-82-4. Order of Dismissal 
MIDWEST MARKETING Co. v. DICE’S PRODUCE INC. PACA 
Docket No. RD-82-65 
MILLER’S BROKERAGE INC. v. CENTRAL PRODUCE Co. PACA 
Docket No. RD-82-148 
MILLS DISTRIBUTING COMPANY uv. RICH-PAC PRODUCE, INC. 
PACA Docket No. RD-82-98 
*MonteREY Bay PAcKING Co. v. FoURSOME BROKERAGE INC. 
PACA Docket No. RD-82-192 
MONTEREY BAY PACKING Co. v. YANKEE BROKERAGE, INC. 
PACA Docket No. RD-82-152 
*MuRAKAMI Farms, INC. a/t/a MURAKAMI PRODUCE Co. v. DICE’S 
PRODUCE INC. PACA Docket No. RD-82-205 
MUTUAL VEGETABLE SALES v. PERRY R. HARRISON d/b/a PINE 
BLUFF PRODUCE. PACA Docket No. RD=-82-92 ......... ..cceiecewees 
NATURIPE BERRY GROWERS v. T.J.L. ENTERPRISES, INC. PACA 
Docket No. RD-82-56 
*NOBLES PACKING Co. v. DISETTE Fruit & PRODUCE. PACA 
Docket No. RD-82-167 
OKRAY PRODUCE COMPANY v. JOHN H. MEYER d/b/a MEYER 
Bros. PACA Docket No. RD-82-134 
*Oxun, Morris, INc. v. NASSAU/SUFFOLK PRODUCE 
INC. PCE PRICROG INO, PURO 1OO 6 ocd is ccs tele Oa Siecle cia PARNER Ss 1258 
PALOMBO FARMS OF COLORADO uv. MILLER’S BROKERAGE INC. 
PACA Docket No. RD-82-57 
PALOMBO FARMS OF COLORADO v. MILLER’S BROKERAGE INC. 
PACA Docket No. RD-82-78 
PAPPAS, PETE, AND SONS INCORPORATED v. RICH-PAC PRODUCE, 
INC. PACA Docket No. RD-82-30 
*PARAMOUNT CITRUS ASSOCIATION INC. v. MIXT PRODUCE alt/a 
WESTERN MIxTt ProDUCE Co. PACA Docket No. 
RD-82-175 
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PARAMOUNT CITRUS ASSOCIATION, INC. v. PRECIOSA PACKING 
House, INc. PACA Docket No. RD-82-49 
PARAMOUNT CITRUS ASSOCIATION, INC. v. WATERMILL EXPORT, 
INC. PACA Docket No. RD-82-112 
PATTERSON FROZEN Foops, INC. v. T.J.L. ENTERPRISES INC. 
PACA Docket No. RD-82-111 
PAVICH, STEPHEN & SONS v. PETER J. EMBERTON d/b/a MIxT PRo- 
DUCE a/t/a WESTERN MIXT PRODUCE Co. PACA Docket 
No. RD-82-77 
PEPELIS, JERRY d/b/a JERRY PEPELIS PACKING Co. v. CARL D. 
NIELSEN and LEADELL (LEE) D. NIELSEN d/b/a NIELSEN PRO- 
DUCE Co. PACA Docket No. RD-81-340 
PEREZ RANCHES INC. v. TOMATOES INC. PACA Docket No. 
RD-82-83 
*PeTro, SAMUEL SIMON, d/b/a SAM PETRO PRODUCE v. PORFIRIO 
GONZALES d/b/a CHINO’S PRODUCE. PACA Docket No. 
RD-82-182 
* PHILLIPS, DAN J. a/t/a DAN’s ONION House v. WILLIAM J. DANIL- 
SON d/b/a Happy DAN’s. PACA Docket No. RD-82-203 
PHILLIPS, MIKE, ENTERPRISES INC. v. ARIZONA FRESH FOODS 
INC. PACA Docket No. RD-82-72 
PISMO-OCEANO VEGETABLE EXCHANGE v. ARIZONA FRESH FOODS 
INC. PACA Docket No. RD-82-73 
PROCTOR PRODUCE v. FRUIT UNLIMITED INC. PACA Docket 
No. RD-82-107 
*PROCTOR PRODUCE v. PETER J. EMBERTON d/b/a Mixt Pro. 
DUCE. PACA Docket No. RD-82-171 
*PropuceE Propucts INC. v. RepI-Spups Foops INc. 
Docket No. RD-82-161 
PRODUCE SPECIALISTS OF SAN DikGO INC. v. PETER J. EMBERTON 
d/b/a MIxT PRODUCE a/t/a WESTERN MIXT PRODUCE 
Co. PACA Docket No. RD-82-90 
PRUETTE, GRADY v. SPRINGFIELD TOMATO INC. PACA Docket 
No. RD-82-80 
RICHFIELD PACKING Co., INC. v. NIELSEN PRODUCE Co. PACA 
Docket No. RD-81-348 
*RoBINSON, C. H., Company v. THE JUICE Stop, INc. 
Docket No. RD-82-181 
ROBINSON, C.H., COMPANY v. MEYER BROS. PACA Docket 
No. RD-82-109 


*Rocky Propuce, Inc. v. BENNY P. ConrorTO. PACA Docket 
No. RD-82-164 
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*Rocky Propuce INC. v. DOMINIC PALAZZOLO. PACA Docket 
No. RD-82-211 
Rotu, M. & Sons or FLoripA, INC. v. HASHIZUME FooD PRODUCTS 
CorP. PACA Docket No. RD-82-40 
* ROTHMAN BERRY DISTRIBUTORS INC. v. NASSAU/SUFFOLK PRODUCE 
Co. INC. PACA Docket No. RD-82-197 
Roya. Fruir COMPANY v. TOMMIES CELLO-PAK, INC. PACA 
Docket No. RD-81-343 
* RUSSELL PRODUCE INC. v. DISETTE FRUIT & PRODUCE. PACA 
Docket No. RD-82-193 
SALINAS MARKETING COOPERATIVE v. CARL D. NIELSEN and LEA- 
DELL (LEE) D. NIELSEN d/b/a NIELSEN PRODUCE Co. PACA 
Docket No. RD-82-37 
*SALINAS MARKETING COOPERATIVE v. YANKEE BROKERAGE 
INC. PACA Docket No. RD-82-202 
SALINS, SOL, INC. v. RICH-PAC PRODUCE, INC. PACA Docket 
No. RD-82-94 
Sam, A. & Sons Propuce Co. INC. v. SPRINGFIELD TOMATO 
INC. PACA Docket No. RD-82-75 
SEABROOK BROTHERS & Sons INC. v. T.J.L. ENTERPRISES 
INC. PACA Docket No. RD-81-366 
SEALD-SWEET GROWERS, INC. v. PRECIOSA PACKING HOUSE, 
INC. PACA Docket No. RD-82-85 
SEALD-SWEET GROWERS, INC. v. W.F. PINCKNEY Co., 
PACA Docket No. RD-82-136 
SENINI ARIZONA, INC. v. RICH-PAC PRODUCE, INC. 
Docket No. RD-82-31 
SIGMA PRODUCE Co. INC. v. NIELSEN PRODUCE Co. PACA 
Docket No. RD-81-360 
* SILVER CREEK PACKING COMPANY v. PETER J. EMBERTON d/b/a 
MIXT PRODUCE a/t/a WESTERN MIXT PRODUCE Co. PACA 
Docket No. RD-82-170 
Six L’s PackiInc COMPANY, INC. v. TRIPLE A TOMATO, 
INC. PACA Docket No. RD-81-365 
SLOANE, NICK, Fruit & PRODUCE DISTRIBUTOR v. PRECIOSA PACK- 
ING HouskE, INC. PACA Docket No. RD-81- 
303. Stay Order 
Order Granting Motion to Reopen 
SMITH, ANDREW, Co. v. PREPARED Foop SERVICE, INC. 
Docket No. RD-82-35 
SMITH PRODUCE v. MIDWESTERN PRODUCE Co., INC. 
Docket No. RD-82-160 
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*SmittcaMp, Ear S. d/b/a WAWONA RANCH a/t/a WAWONA OR- 
CHARDS v. PETER J. EMBERTON d/b/a MIXT PRODUCE a/t/a 
WESTERN MIXT PRODUCE CO. PACA Docket No. 
RD-82-172 

SouTH FLORIDA GROWERS ASSOCIATION, INC. v. THE CONNECTICUT 
CELERY Co. PACA Docket No. RD-81-339 

SOUTHLAND FARMS, INC. vu. PRECIOSA PACKING HOUSE, 
INC. PACA Docket No. RD-82-27 

Sr. PAUL FirE AND MARINE INSURANCE COMPANY v. PETE SINGH 
Prop. INc. PACA Docket No. RD-82-87 

*SraTE PRODUCE BROKERS, INC. v. FRuIT UNLIMITED, 

INC. PACA Docket No. RD-82-191 

SuN WoRLD INTERNATIONAL, INC. v. WATERMILL EXPORT, 
INC. PACA Docket No. RD-82-9 

SWEETHEART FRuIT & MELON GARDENS v. CHARLES BERTOLINO 
TRUCKING & PRODUCE INC. PACA Docket No. 
RD-81-358 

TALLEY FARMS INC. v. PETER J. EMBERTON d/b/a MIXT PRODUCE 
altla WESTERN MIXT PRODUCE Co. PACA Docket No. 
RD-82-99 

TALLEY, JERRY, Co., INC. v. WESTERN FRUIT INC. PACA Dock- 
et No. RD-82-142 

TANAKA BROTHERS FARMS, INC. v. WESTERN FRUuIT, INC. 
PACA Docket No. RD-82-26 

TEIXEIRA FARMS, INC. v. FOURSOME BROKERAGE INC. 
Docket No. RD-82-162 

Tip Top GROWERS AND PACKERS v. PRECIOSA PACKING HOUSE, 
INC. PACA Docket No. RD-82-15 

Tosi, THE, COMPANY INC. v. LA Casita FARMS INC. 
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No. RD-82-7 
Stay Order 
*Stay Order Vacated And Default Order Reinstated 
TOMATOES INC. v. FATHER & SON Fruit & VEGETABLE 
CORP. PACA Docket No. RD-82-125 
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(No. 21,624) 


In re SEQUOIA ORANGE CO., INC. and EXETER ORANGE Co., INC. AMA 
Docket No. F&V 910-3. Order issued June 28, 1982. 


Petition dismissed without prejudice 


Linda A. Netzer, Beverly Hills, Calif., for petitioner. 
Garrett B. Stevens, for respondent. 


Order issued by William J. Weber, Administrative Law Judge. 


ORDER DISMISSING PETITION 


Respondent filed a Motion to Dismiss or in the Alternative, for a More 
Definite Statement. Respondent bases its Motion on several grounds and 
rationales. Petitioners oppose the Motion arguing that the Petition is 
more than adequate to institute a formal adversarial dispute. 

The issue now is whether Petitioners’ Petition adequately makes “[a] 
full statement of the facts . . . setting forth clearly and precisely . . . the 
manner in which petitioner claims to be affected by the terms or provi- 
sions of the order...” 7 CFR 900.52 (b) (3) The Petition must make a 
full statement of facts clearly and concisely set forth so that issues may 
be joined thereon, with trial of those issues creating a manageable record 
so that a just decision may be entered under the law and precedents. 

xKwekwekwekK xt 

The Petition is a rambling, generalized, abstract and vague set of per- 
ceived greviances, and legal or factual conclusions, concerning the al- 
leged inadequacy of the Lemon Marketing Order (7 CFR 910) issued 
under the Agricultural Marketing Agreement Act of 1937 (7 USC 691 et 
seq.) 

Broadgauged legal, economic, demographic, philosophical, historical 
and marketing views are alleged in sweeping fashion. 

There are no specific, concrete, clear, reasonably well defined hierar- 
chy of factual issues which can be isolated as focal points upon which to 
receive evidence, hear argument and build a record for a proper decision 
under the law. 

Even though the ultimate legal and factual conclusions can be ab- 
stractly argued at length, the factual foundation, upon which such an 
argument can be managed, is missing here. 

Without such a foundation the record would be open-ended, with the 
focus slipping and shifting, the subjects lost in a jungle of abstract con- 
tention and countercontention in a political-style dispute. 

The refinement, definition and scope of the issues necessary to deter- 
mine relevancy and materiality of evidence can not be framed here. 

xnwekekwk kk 
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Admittedly, here and there, a few allegations might be patched to- 
gether to give the appearance of a “cause of action” but even this fails 
when more closely examined. 

For example, the Petitioners equate “allocations” with “forfeitures” as 
if there was a natural law — like gravity — linking the two points. 

The apple may have fallen on Newton’s head, but that premise won’t 
help much when one has to explain how the baseball got into the right 
field stands. 

Between “allocations” and “forfeitures” there are several interim 
points arising from legal options designed into the Order for a lemon 
handler to exercise. 

Regardless of which option may have been taken at the several junc- 
tions, it may later turn out to be an unwise decision because of unfore- 
seen, and unforeseeable, weather, marketing, labor, financial or other 
changes which even wise and experienced lemon handlers could not rea- 
sonably anticipate. 

It is plausible that when several handlers or a group of handlers face 
the same problem/situation, that they may each independently decide on 
a particular solution to the problem/situation. Conventional wisdom 
may reasonably lead each handler to the same solution/option. 

This common response from many/most of the lemon handlers in this 
group, may hypothetically be perceived (1) as the result of the decisions 
of the several handlers, or arguably, (2) as the necessary result of the Or- 
der provisions given certain conditions, (3) or as a result of the applica- 
tion of the Order provisions in certain circumstances, (4) or as some 
combination of these hypotheses. 

Whether the result is due to intrinsic deficiencies in the Order, or the 
decisions of the handlers or the Order administration, or some combina- 
tion of them, will become clear only on showing of certain facts. These 
facts must be alleged/established by Petitioners. 

A full, clear and precise statement of facts necessary to lead from Peti- 
tioners’ premise to Petitioners’ conclusion is absolutely necessary here.’ 
The Petition fails in this respect. A rewriting of the Petition as presently 
conceived will probably not achieve the conceptual clarity/alteration nec- 
essary to refine the problem. 

At a minimum, Plaintiff has to plead enough facts, which taken to- 
gether, would form a basis for the ultimate conclusions Petitioner al- 
leges. 


1. One of Petitioners’ premises was that deficiencies in the Order caused District I han- 
dlers to forfeit more of their allocations than District II handlers. The only point to be 
made here is that on hypothesis one may blame either the Order provisions or handler deci- 
sions for the discrepancy in forfeitures. 
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In order to frame the issues, those facts must be alleged so that Re- 
spondent may be required to specifically admit or deny them, and be- 
come the foundation for the issues, the receipt of evidence, the attention 
of expert opinion witnesses, a record for legal argument, and a decision 
based on the law and facts. This, in turn, would become a basis for full 
review on appeal in the event of either legal or factual error. 

xzxkeekkk x 

Petitioners argue that their duty to plead their case is satisfied if they 
“'.. give the Respondent and the Administrative Law Judge notice of 
their claims and their challenge of the Marketing Order at issue.” Page 
1, Petitioners’ Opposition to Motion to Dismiss, etc. filed May 27 1982. 

Possibly, Petitioners confuse the “merits” of their case with the 
“merits” of their Petition to institute an adversarial process. 

In fact, Petitioners state that they “...seek only to outline their 
claims, and do not intend, nor are they required, to make a evidentiary 
showing at this juncture.” Page 7, Petitioners’ Opposition to Motion to 
Dismiss, etc. filed 5/27/82. 

True, no evidentiary showing is appropriate at this stage of the pro- 
ceeding. But it is required that facts be alleged in the Petition, and not 
merely ultimate conclusions. 

Petitioner blends argument, allegation and conclusion in a seamless 
blend. 


“The Agricultural Marketing Agreement Act of 1937 
was inacted [sic] as a result of the economic pressures of 
the 1930’s. The federal marketing orders were promul- 
gated pursuant to that Act. The marketing orders embody 
the concept of market control and are the product of emer- 
gency measures initiated in times of severe economic cri- 
sis. The Federal Marketing Order regulating the California 
and Arizona lemon industry was a product of the great de- 
pression. At that time, the agricultural population in the 
United States represented 25% of the total population but 
received less than 7% of the total national income. The 
factors that existed at the time the Federal Marketing 
Order regulating the California and Arizona lemon indus- 
try was issued no longer exist today. The rate of flow pro- 
visions and volume control unreasonably fetter the Cali- 
fornia and Arizona lemon industry, which is consistently 
increasing production. The absence of factors and condi- 
tions that previously existed when said marketing order 
was issued and which were the reasons for its issuance, 
mandates the abolition of these controls. 
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Pursuant to Title 7 Section 608 (c) (16) (a), the Secretary 
of Agriculture shall terminate or suspend the operation of 
an order or provision of an order that obstructs or does not 
tend to effectuate the declared policy of the Agricultural 
Marketing Agreement Act of 1937. In that the Marketing 
Order regulating the California and Arizona lemon indus- 
try does not effectuate the declared policy of congress as 
set forth in Title 7 Section 602, demand is hereby made for 
objective and empirical data which would justify the con- 
tinuation of said marketing order.” 


Section III C of the Petition, pages 6-7. 


In support of that provision of the Petition, Petitioners argue as fol- 
lows: 


“Petitioners’ section III C similarly sets forth sufficient 
allegations upon which relief can be granted. In that sec- 
tion, Petitioners specifically challenge the Marketing Or- 
der as not in accordance with the declared policy of Con- 
gress in 7 U.S.C. Section 602. By so doing, Petitioners are 
challenging the continuing enforcement of the Marketing 
Order, which challenge is just that which is provided for in 
Section 15 (a) [sic] .. . When afforded the opportunity for 
such a hearing, Petitioners will be prepared to present 
factors to substantiate their allegations that the existing 
Marketing Order is no longer a viable means of controlling 
the present fruit market .. .” 


Page 8, Petitioners’ Opposition to Motion to Dismiss, or 
in the Alternative, Motion for More Definite Statement. 


Throwing down a guantlet is not a sufficient foundation upon which to 
launch a formal adversarial proceeding. Petitioners must “plead facts” in 
the Petition and then “present evidence” at the trial concerning facts 
which Respondent has denied. This is a fundamental requirement of the 
adversarial process. To ignore it in a situation like this is to invite a pan- 
dora’s box of troubles. 

A petition should set forth factual allegations just as a complaint 
would do in any contract dispute or auto accident. Such is not the case 
here. 

Petitioners cannot place upon others the responsibility to sort through 
the Petition to determine whether or not a set of allegations may be 
patched together, and supplemented with generous inferences, which 
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could be said to form a basis for a complex adversarial process to be pur- 
sued. 
Ke RR Kw KO 

Petitioners’ unrefined allegations and contentions parallel somewhat 
other proceedings of a similar nature. One of them has been pending 
over three years, and has not yet been tried. 

Overwhelmingly, the delay there has been caused by unrefined issues 
stemming from generalized complaints in the Petition. Repetition of 
such difficulties should not be encouraged. Jn re Airdrone Orchards, et 
al., AMA F&V 910-2.? 

Ke Kw RK KR 

This Petition does not contain a full statement of the facts set forth 
clearly and concisely for the purpose of instituting a formal adversarial 
proceeding. For these reasons and the reasons and grounds set forth by 
Respondent in its Motion and Memorandum in support thereof, the Peti- 
tion shall be dismissed without prejudice 7 CFR 900.52. 


ORDER 


IT SHOULD BE AND HEREBY IS ORDERED that the Petition is dis- 
missed without prejudice. 


MISCELLANEOUS ORDER ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


(No. 21,625) 


In re SEQUOIA ORANGE CO., INC., et al. AMA Docket No. F&V 907-6 
and In re RIVERBEND FARMS, INC. AMA Docket No. F&V 
907-8. Order issued June 21, 1982. 


2. The Petition was filed March 22 1979, and Amended Petition filed October 26 1979, 
1st Pretrial Summary filed June 11 1980, 2nd Pretrial Summary Order filed July 16 1980, 
Partial Offer of Proof filed August 6 1980, 3rd Pretrial Summary filed December 22 1980, 
4th Pretrial Summary filed March 12 1981, Completed Offer of Proof filed March 27 1981, 
5th Pretrial Summary filed April 15 1981, Second Motion to Dismiss filed June 26 1981, 
Confirmatory Order Denying the Motion to Dismiss and Scheduling a Trial Date filed No- 
vember 19 1981. Conflicts of schedule and necessary trial preparations necessitated trial 
being scheduled to begin April 20 1982. Counsel estimated that the trial would last 
through a four week period. Trial was adjourned to permit formal rulemaking procedures 
to be considered/pursued concerning new formulas for allocation which appeared to have 
potential merit and industry support. The 15 (A) adversary proceeding is currently in lim- 
bo pending the progress/outcome of the formal rulemaking solutions. 
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ORDER DENYING APPEALS 


This is a proceeding instituted by petitions filed pursuant to 
§ 8c (15) (A) of the Agricultural Marketing Agreement Act of 1937, as 
amended (7 U.S.C. § 608c (15) (A) ), relating to Navel Orange Market- 
ing Order No. 907. On March 11, 1982, Administrative Law Judge John 
G. Liebert filed an order permitting Sunkist Growers, Inc., to participate 
in the proceedings by making oral argument at the conclusion of the 
hearing and filing proposed findings, conclusions and orders, but deny- 
ing Sunkist’s motion to participate fully as a party. Sunkist, seeking to 
participate fully as a party, and Sequoia Orange Company, Inc., and Exe- 
ter Orange Company, Inc., seeking to deny Sunkist’s right to participate 
in any manner, appealed to the Judicial Officer, to whom final ad- 
ministrative authority to decide the Department’s cases subject to 5 
U.S.C. §§ 556 and 557 has been delegated (7 C.F.R.§ 2.35). 

Under the Department’s rules of practice, interlocutory appeals are 
not permitted. Jn re Naraghi, AMA Doc. No. F&V 981-1 (May 5, 1981). 
Respondent contends that Sunkist’s appeal is properly before the Judi- 
cial Officer since it is a final order, as opposed to an interlocutory order, 
inasmuch as “if Sunkist cannot appeal Judge Liebert’s order at this junc- 
ture, Sunkist would not be able to obtain a ruling from the Judicial Of- 
ficer on the issues raised in its appeal prior to the hearing” (Respondent’s 
Brief, at 2). 

Although I am not convinced that the appeals are from final, as distin- 
guished from interlocutory, orders, since I believe that both appeals 
should be dismissed on the merits, I will assume, without deciding, that 
the appeals were properly filed. 

Although Sunkist is not a handler and, therefore, could not file a 
(15) (A) petition on its own behalf, it is an organization of navel orange 
growers and cooperative associations of growers handling citrus, includ- 
ing navel oranges, produced by approximately 6,000 member growers, 
representing approximately 60% of all the citrus produced in California 
and Arizona. Sunkist and its members are affected daily by the provi- 
sions of the Navel Orange Order. Accordingly, Sunkist has a sufficient 
interest to be permitted to participate to the extent provided for in the 
Department’s rules of practice. The appeal by Sequoia Orange Company 
and Exeter Orange Company should, therefore, be denied. 

However, the Department’s rules of practice sharply limit the partici- 
pation permitted by an intervenor. Specifically, the rules provide (7 
C.F.R.§ 900.57): 


§ 900.57 Intervention. 


Intervention in proceedings subject to this subpart shall 
not be allowed, except that, in the discretion of the Secre- 





1064 AGRICULTURAL MARKETING AGREEMENT ACT, 1937 
Cite as 41 A.D. 1064 


tary or the judge, any person (other than the petitioner) 
showing a substantial interest in the outcome of a proceed- 
ing shall be permitted to participate in the oral argument 
and to file a brief. 


Although the Secretary has delegated to the Judicial Officer the au- 
thority to act as the final deciding authority for the Department in this 
proceeding, he has established procedural rules prohibiting the Judicial 
Officer from permitting intervention, except to the extent set forth 
above. The Judicial Officer has no authority to depart from the Depart- 
ment’s rules of practice. Since the rules of practice prohibit participation 
by Sunkist in a manner more extensive than that permitted by Judge 
Liebert, Sunkist’s appeal must be denied. 

Even if the Judicial Officer had authority to depart from the Depart- 
ment’s rules of practice, he would deny Sunkist’s appeal for the reasons 
set forth in respondent’s brief. That is, the statute does not contemplate 
that a non-handler should have the right to litigate with respect to the 
provisions of a marketing agreement or order in a § (15) (A) proceeding. 

For the foregoing reasons, the appeals filed in these proceedings are 
denied. 


MISCELLANEOUS ORDERS ISSUED BY 
VICTOR W. PALMER, ADMINISTRATIVE LAW JUDGE 


DISMISSAL WITH PREJUDICE 
(No. 21,626) 


In re H. NARAGHI. AMA Docket No. F&V 981-1. Order issued 
June 11, 1982. In accordance with the joint motion filed by the 
parties, this proceeding is herewith dismissed with prejudice. 
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DISMISSAL OF PETITION 
(No. 21,627) 


In re GARELICK FARMS, INC. AMA Docket No. M 1-8. Order is- 
sued June 17, 1982. Upon consideration of respondent’s motion to 
dismiss to which petitioner has not replied, and upon review of the 
petition itself, it has been determined the petition does not comply 
with the controlling rules of practice and does not state petitioner’s 
grounds for complaint nor the relief it seeks. Accordingly, the peti- 
tion is herewith dismissed. 
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MISCELLANEOUS ORDER ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


(No. 21,628) 


In re DR. JAMES S. RUSTER. VA Docket No. 15. Decided June 
21, 1982. 


ORDER CHANGING EFFECTIVE DATE 


Respondent has filed a motion to change the effective date of the revo- 
cation order entered in this proceeding so as to credit respondent with 
the time served from December 18, 1981, until the present, during 
which respondent voluntarily ceased acting as an accredited veterinari- 
an pursuant to an erroneous agreement with the Assistant United States 
Attorney handling the criminal proceeding relating to respondent’s vio- 
lations. Complainant neither supports nor contests respondent’s request. 

The effective date is significant only because after 12 months, re- 
spondent can seek to demonstrate to the administrative officials that he 
should again be accredited. As stated in the decision previously filed 
herein, “in view of respondent’s deliberate and flagrant violations, I do 
not believe that he should ever again be accredited as a veterinarian to 
carry out the Department’s disease eradication programs” (Decision and 
Order, at 20). If the administrative officials share that view, the effec- 
tive date in this case is of no consequence. Since complainant does not 
oppose respondent’s request, the effective date of the order in this pro- 
ceeding is hereby changed to December 18, 1981. 
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(No. 21,629) 


In re MRS. W.L. DUDLEY. AWA Docket No. 158. Decided April 27, 
1982. 


Inspection officials, interference with—Operating as a dealer without a 
license—Civil Penalty 


Respondent is ordered to cease and desist from (1) interfering with any person while en- 
gaged in the performance of his official duties under the Act, and (2) acting as a 
dealer unless and until she has applied for and received a new license. Furthermore, 
respondent is assessed a civil penalty of $500.00 which shall be paid within 90 days 
after the decision and order becomes final. 


Donald A. Tracy, for complainant. 
Paul J. Boysen, Jr., Creston, Iowa, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION AND ORDER 


This is an administrative disciplinary proceeding under the Animal 
Welfare Act, 7 USC 2131 et seq., (“Act”). 

A Complaint was filed in November 1980, alleging that Respondent 
Mrs. W. L. Dudley violated the Act and related regulations and stand- 
ards when structural deficiencies and inadequacies, unsanitary and poor 
housekeeping conditions, were found on inspections April 28 1980 and 
July 1 1980. In addition, the Complaint alleged that Complainant’s in- 
spectors were threatened during the inspection July 1 1980. 

Respondent filed an Answer which did not respond to the identifica- 
tional and jurisdictional allegations of the Complaint,’ and also failed to 
explicitly deny most of the alleged violations, but answered by way of ex- 
planation or mitigation that Respondent’s operations had been reduced, 
and moved into a better building, that impermissibly restricted confine- 
ment of dogs on July 1 1980 was a temporary condition, and that correc- 
tive actions were being taken and ultimately completed shortly after the 
July 1 1980 inspection. Respondent alleged that all deficiencies/viola- 
tions have been corrected. 

Respondents deny that Complainant’s inspectors were threatened in 
any manner which would cause them to be apprehensive of their safety. 

Respondents affirmatively allege that all deficiencies have been cor- 
rected, that the facilities have been brought into compliance with the 
regulations, and that no inspectors have been denied access to their fa- 
cilities, place of business or records. 


1. A failure to deny constitutes an admission of the alleged fact. 7 CFR 1.136 (c) 





1068 ANIMAL WELFARE ACT 
Cite as 41 A.D. 1067 

A Motion for Hearing was filed by Complainant in October 1981, trig- 
gering assignment ” to a Judge for trial of the issues, which took place on 
March 31 1982 in Creston, Iowa. Complainant was represented by Don- 
ald A. Tracy from the Office of General Counsel of the United States De- 
partment of Agriculture. Respondent was represented by Paul J. Boy- 
sen, Jr., of Camp, Harsh & Boysen of Creston, Iowa. 

kweweweKwK * 

Mrs. W. L. Dudley (“Respondent”) resides near Creston, Iowa. She 
holds a Class A license issued under the Animal Welfare Act as a dealer 
to breed and raise animals in a closed or stable colony. (9 CFR 1.1 (y) ) 

She has been licensed since 1972. Copies of the pertinent regulations 
and standards were furnished to her when she obtained her license in 
1972 and on renewals of it. (9 CFR 2.26) 

Respondent’s place of business, facilities and records were periodically 
inspected. On April 28 1980, an inspector noted six areas of deficiencies 
as follows: 


(a) Structurally unsound housing facilities not main- 
tained in good repair so as to protect the confined animals 
from injury and predators (9 CFR 3.1(a); 9 CFR 
3.4 (a) (1) ); 


(b) Interior walls, floors and cage framework were not 
constructed and maintained to be substantially impervious 
to moisture so as to be readily sanitized as required (9 CFR 
3.2 (d) ); 


(c) Food receptacles were not located so as to minimize 
contamination by excreta as required (9 CFR 3.5 (b) ); 


(d) Food and water receptacles were not kept clean and 
were not sanitized as required (9 CFR 3.5 (b), 9 CFR 3.6); 


(e) Primary enclosures were not kept clean and were not 
sanitized as required (9 CFR 3.7 (a) and (b) ); 


(f) The premises were not kept clean as required by the 
regulations (9 CFR 3.7 (c) ). 


The inspector instructed Respondent that correction of these deficien- 
cies/violations was to be completed by June 20 1980. 

An attempted follow-up inspection about June 22 1980 was aban- 
doned when Respondent’s grandson asked the inspectors to come back 
when Respondent Mrs. W. L. Dudley was present. 


2. 7CFR 1.141 (b) 
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Inspectors returned on July 1 1980 and encountered a hostile man- 
ner * and attitude displayed by the husband of Respondent Dudley. 

Mr. Dudley emotionally accused the inspectors of letting dogs loose, 
some of which were “almost killed”, on a prior inspection. Further, Mr. 
Dudley accused one of the inspectors of “drinking” at the time of some 
other inspection. The inspectors flatly denied these accusations to Mr. 
Dudley. There was some anger, heated words and threatening man- 
ner/posture, initially by Mr. Dudley, and to a much lesser extent, re- 
turned by the accused inspector. 

Both parties then independently made arrangements for Sheriff Loy 
to be present during the inspection. 

The inspection then proceeded with the assistance and presence of the 
Sheriff. Tempers and words were still somewhat heated, some bickering 
continued, until it reached a point where Mr. Dudley angrily stalked off 
stating that he was going to get his shotgun. Sheriff Loy instructed him 
that he would do no such thing. The inspectors were “scared” and de- 
cided to terminate the inspection and departed from the premises.‘ 
Sheriff Loy’s report indicated that the inspection lasted 38 minutes. 

xkwewekKk Kk * 

Both photographs and sworn testimony of Complainant’s witnesses es- 
tablish the violations as alleged in the Complaint. Respondent does not 
deny them, but contends that the conditions have been changed and the 
deficiencies/violations no longer exist. 

Respondent’s counsel characterizes them as “technical” violations. On 
the contrary, they appear to be relevant, material and substantive mat- 
ters directly relating to the health, welfare and safety of the animals 
concerned. 

The evidence establishes these violations beyond any reasonable 
doubt, even though only a preponderance of the evidence is needed. 
Steadman v SEC, 450 US 91, 95-104 (1981); Consolidated Edison Co. v 
NLRB, 305 US 197, 229 (1938). 

The evidence does not show any relevant mitigating circumstances. 
The main contention of Respondent that the operations ultimately were 
changed, sanitation and housekeeping improved, to the point that Re- 
spondent believed them to be in full compliance, is not particularly im- 
pressive when they were not completed until after the July 1 1980 fol- 
low-up inspection. 


3. Mr. Dudley confronted the inspectors in a manner somewhat like Earl Weaver, the 
manager of the Baltimore Orioles baseball team, confronts baseball umpires concerning a 
disputed call in a baseball game. 

4. Mr. Dudley had told the inspectors that the Federal Government had put him “out of 
business” twice and he was not going to let it happen a third time. Transcript page 97. 
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While it is somewhat difficult to understand a licensee being inspected 
several times a year for several years before longstanding structural de- 
ficiencies were noted as a violation, it probably is not a fatal flaw. Evi- 
dently, almost unlimited prosecutorial discretion exists in such matters. 
Kenneth Culp Davis, Administrative Law Treatise, Second Edition, Vol. 
2, §§9.1-9.22, particularly 9.15 and 9.18. 

The conditions found here are “wilful” in the sense that it is used in 
regulatory law enforcement. For regulatory administrative law pur- 
poses, conduct is “wilful” if a person intentionally does an act which is 
prohibited, irrespective of evil motive or reliance on erroneous advice, or 
if the action is done with careless disregard of legal duties. Respondent 
here clearly acted with careless disregard for her obligation to protect 
the health, welfare and well being of the dogs in her kennel. Goodman v 
Benson, 286 F2d 896, 900 (CA7 1961). 

No prior notice or opportunity to correct or comply is required by the 
Administrative Procedure Act when a license suspension is based on 
“wilful” violations. 5 USC 558 (c); Siluerman v CFTC, 549 F2d 28, 31 
(CA7 1977); Butz v Glover Livestock, 411 US 182, 187 (1937). 

The more reliable, probative, substantial and persuasive evidence (5 
USC 556 (d) ) in the record clearly establishes the violations as charged, 
and fails to establish any significant, relevant or meritorious mitigating 
circumstances. 

xKweweKwkkK x 

Great weight must be given to the recommendation of the officials 
charged with responsibility for administering the regulatory program. 
In re: Sy B. Gaiber & Co., 31 AD 8438, 845-6 (1972); In re: J. A. Speight, 
et al., 33 AD 280, 310-19 (1974); In re: Braxton M. Worsley, 33 AD 
1547, 1567-8 (1974); In re: Samuel Esposito, etc., 38 AD 613, 665 
(1979). 

The Act (7 USC 2149 (a) ) provides in part that “the Secretary may al- 
so suspend such person’s license temporarily, but not to exceed 21 days, 
and after notice and opportunity for hearing may suspend for such addi- 
tional period as he may specify . . .” (emphasis added). 

Complainant excercised its delegated authority and summarily sus- 
pended Respondent’s license for the authorized 21 day period shortly af- 
ter the events of July 1 1980. Thereafter, this proceeding was begun for 
additional sanctions and deterrent effect. 

Complainant has filed a Proposed Cease and Desist Order and Modi- 
fied Prayer for Relief in which Complainant asks that a civil penalty of 
$500 be assessed and a cease and desist order entered.* Complainant’s 


5. Respondent and her counsel indicated that Respondent had ceased doing business 
under the license, was willing to turn it in that day, and had no intention of renewing it 
upon its expiration in May. 
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Modified Prayer for Relief is well warranted, appropriate, justified and 
just. The relief requested shall be granted. 


ORDER 


Respondent Mrs. W. L. Dudley is assessed a civil penalty of $500.00 
which shall be paid within ninety (90) days after the date this decision 
and order become final. Payment shall be by certified check or money 
order payable to the Treasurer of the United States, and mailed to 
Donald A. Tracy, Room 2023-South Building, Office of the General 
counsel, United States Department of Agriculture, Washington, D.C. 
20250. 

Respondent and her agents and employees shall comply with each and 
every provision of the Animal Welfare Act (7 USC 2131 et seq, “Act”), 
and the standards and regulations issued thereunder (9 CFR 1.1 et seq), 
and shall cease and desist from any violation thereof. In particular, Re- 
spondent and her agents and employees shall cease and desist from: 

1. Forcibly assualting, resisting, opposing, impeding, intimidating, or 
interfering with any person while engaged in or on account of the perfor- 
mance of his official duties under the Act. 

2. Acting as a dealer as that term is defined in the Act unless and un- 
til she shall have applied for and received a new license under the Act. 

The Decision and Order will become final without further proceedings 


thirty-five (35) days after service unless appealed to the Secretary within 
thirty (30) days after service (7 CFR 1.142 and 1.145). [The Decision and 
Order became final on June 7, 1982—Ed.]. 


(No. 21,630) 


In re ADELAIDE J. MCGEENEY and FRANCIS MCGEENEY. AWA Docket 
No. 165. Decided June 23, 1982. 


Standards and regulations—Civil penalty—Suspension of license—Consent 


Respondents consented to an order to cease and desist from violating the Act and the 
standards regulations issued thereunder. Respondents are also assessed a civil pen- 
alty of $100.00, and their dealers license is suspended for 30 days and thereafter un- 
til respondents are in full compliance with the Act. 


Aaron B. Kahn, for complainant. 
Respondent, pro se. 


Decision by John A. Campbell, Administrative Law Judge. 
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STIPULATION AND CONSENT DECISION 


This proceeding was instituted under the Animal Welfare Act, as 
amended (7 U.S.C. Sec. 2131 et seq.), by a complaint filed by the Admin- 
istrator, Animal Plant Inspection Service (“APHIS”), United States De- 
partment of Agriculture, charging that respondents willfully violated 
the Act and the regulations and standards issued thereunder (9 CFR 
Parts 1, 2, and 3). This decision is entered pursuant to the consent deci- 
sion provisions of the Rules of Practice applicable to these proceedings (9 
CFR 4.1; 42 FR 10959 and 7 CFR 1.138; 42 FR 745). 

The respondents admit the jurisdictional allegations contained in the 
first paragraph of the complaint, specifically admit that the Secretary 
has jurisdiction in this matter, neither admits nor denies the remaining 
allegations, waive all hearing and further procedure and consent and 
agree, for the purpose of settling this procedure and for such purpose 
only, to the entry of this decision. 

In consideration of the above, the complainant agrees to the entry of 
this decision. 


FINDINGS OF FACT 


1. Adelaide J. McGeeney and Francis McGeeney, herein referred to as 
respondents, are individuals whose address is Route 2, Summerfield, 
Kansas 66541. 

2. The respondents, at all times material herein, were licensed as 
Class A dealers, as defined by Section 2 (f) of the Act (7 U.S.C. Section 
2132 (f) ). 

3. At the time of licensing under the Act, respondents were apprised 
of the provisions of the Act and the regulations and standards and 
agreed in writing to comply with the provisions. 


CONCLUSIONS 


Respondents, having admitted the jurisdictional facts and the parties 
having agreed to the entry of this decision, such a decision shall be en- 
tered. 


ORDER 


Respondents, Adelaide J. McGeeney and Francis McGeeney shall com- 
ply with each and every provision of the Animal Welfare Act (7 U.S.C. 
Section 2131 et seq.) and the standards and regulations issued thereun- 
der (9 CFR Parts 1, 2, and 3) and shall cease and desist from any viola- 
tions thereof. 

Further, respondents are assessed a civil penalty of $100.00 which 
shall be paid by certified check or money order made payable to the 
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order of the Treasurer of the United States, and shall be forwarded to 
Patricia V. Fettmann, Office of the General Counsel, Room 2014, South 
Building, United States Department of Agriculture, Washington, D.C. 
20250, within thirty (30) days from the date that this Order becomes ef- 
fective. 

Furthermore, respondents dealers license is hereby suspended for a 
period of not less than 30 days, said period of suspension to commence 
on June 22, 1982, and to continue until such time as respondents are in 
full compliance with the Animal Welfare Act and the regulations and 
standards promulgated thereunder. 

This decision shall have the same force and effect as if issued after full 
hearing and shall be effective on the day upon which service of this order 
is made upon respondents. 


MISCELLANEOUS ORDER ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


DISMISSAL OF ACTION 
(No. 21,631) 


In re THE City OF NEW YORK. AWA Docket No. 189. Order 


issued June 24, 1982. Upon motion by complainant this proceeding 
is dismissed with prejudice. 
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(No. 21,632) 


In re SOUTH EASTERN MEATS, INC. FMIA Docket No. 57. Decided 
June 8, 1982. 


Withdrawal and denial of inspection service, held in abeyance 
except for one month 


Respondent consneted to an order withdrawing and denying its insepction service for one 
year. The withdrawal will be held in abeyance and not become effective except for a 
period to commence October 1, 1982, through October 31, 1982, for so long as re- 
spondent complies with the provisions of the order. 


Kris H. Ikejirt , for complainant. 
James S. Webb, Cleveland, Ind., for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


STIPULATION AND CONSENT DECISION 


This is a proceeding under the Federal Meat Inspection Act (FMIA), as 
amended (21 U.S.C. § 601 et seq.), and the applicable Rules of Practice 
(9 CFR § 335.1 et seq.), to withdraw federal meat inspection services 
from South Eastern Meats, Inc. This proceeding was commenced by a 
complaint filed on March 19, 1982, by the Administrator of the Food 
Safety and Inspection Service (FSIS), United States Department of Agri- 
culture (USDA), who is responsible for the administration of federal 
meat inspection services. The parties have agreed that this proceeding 
should be terminated by the entry of the consent decision set forth below 
and have agreed to the following stipulation: 

1. For purposes of this stipulation and the provisions of this Consent 
Decision only, South Eastern Meats, Inc., hereafter referred to as the re- 
spondent, admits all of the jurisdictional allegations of the complaint, 
and waives: 

(a) Any further procedural steps; 

(b) Any requirement that the final decision in this proceeding con- 
tain findings and conclusions with respect to all material issues of fact, 
law or discretion, as well as the reasons or bases thereof; and 

(c) All rights to seek judicial review or otherwise to challenge or con- 
test the validity of this decision. 

2. This Stipulation and Consent Decision are for settlement purposes 
in this proceeding only and do not otherwise constitute an admission or 
denial by the respondent that it has violated the regulations or statutes 
involved. 

3. The respondent stipulates that the USDA is the “prevailing party” 
in this proceeding and waives any action against the USDA under the 
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Equal Access to Justice Act of 1980, Pub. L. 96-481, which went into ef- 
fect October 1, 1981, for fees and other expenses incurred by respondent 
in connection with this proceeding. 


FINDINGS OF FACT 


1. Respondent is a corporation which operates a meat processing es- 
tablishment at 6124 Airways Boulevard, Chattanooga, Tennessee. 

2. Respondent is now, and at all times material herein was, the recipi- 
ent of inspection services under Title I of the FMIA at said meat process- 
ing establishment. 

3. Respondent, on or about October 23, 1981, in the United States 
District Court for the Eastern District of Tennessee, was convicted of 
two (2) misdemeanors for the preparation and sale of adulterated meat 
food products in violation of the FMIA. 


CONCLUSIONS 


Inasmuch as the parties have agreed to the provisions set forth in the 
following Consent Decision in disposition of this proceeding, such Deci- 
sion will be issued. 


ORDER 


Inspection service under Title I of the FMIA is, for a period of one (1) 
year, withdrawn from and denied to respondent, its officers, directors, 
partners, affiliates, successors, and assigns, directly or through any cor- 
porate device. This withdrawal will be effective for a period to com- 
mence on June 1, 1982 through May 31, 1983. This one year period of 
withdrawal and denial will be held in abeyance, except for a period to 
commence October 1, 1982 through October 31, 1982, and will not be- 
come effective: 


(A) For so long as, within one year of the effective date 
of this Order, respondent or any of its officers, partners, 
employees, agents, or affiliates do not violate (as that term 
is defined in paragraph II, infra) any section of the FMIA 
or state or local statute, involving the preparation, sale, 
transportation or attempted distribution of any adulter- 
ated or misbranded products; and 


(B) For as long as, within one year of the effective date 
of this Order, respondent: 


(1) Does not knowingly employ or add any individual 
who has been convicted, in any federal or state court of any 
felony, or of more than one violation of any law, other than 
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a felony, based upon the acquiring, handling, or distribut- 
ing of unwholesome, mislabeled or deceptively packaged 
food, or fraud in connection with transactions in food; and 


(2) Immediately terminates its connection with any 
such individual when that individual’s conviction becomes 
known. 


Il 


The term violate, as used in paragraph I (A) herein, means a violation 
found upon conviction (or upon affirmation of conviction, if appealed), 
or upon a final decision in a formal adjudicatory proceeding before the 
Secretary (or upon affirmation of the Secretary’s decision, if appealed), 
and if it is found that there is any such violation of any term of this Or- 
der, the suspension of the withdrawal and denial of inspection service 
under Title I of the FMIA shall be terminated and denial will become ef- 
fective immediately. This shall not preclude the referral of any such vio- 
lation to the Department of Justice for possible criminal or civil proceed- 
ings. 


Ii 
This Order will become effective on June 1, 1982. 
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(No. 21,633) 


In re SAM CALDWELL, TED CARTER, and JOHN C. MILLER. HPA Docket 
No. 129. Decided June 17, 1982. 


Civil penalty—Consent 


Respondent Ted Carter consented to an order agreeing to pay a civil penalty of $750.00. 


Donald A. Tracy, for complainant. 
Edward F. Gordon, Brentwood, Tenn., for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


CONSENT DECISION WITH RESPECT TO 
RESPONDENT TED CARTER 


This is an administrative proceeding under the Horse Protection Act 
as amended (15 U.S.C. 1821 et seq.), instituted by a complaint filed by 
the Administrator of the Animal and Plant Health Inspection Service, 
United States Department of Agriculture, charging that respondents 
have violated the Horse Protection Act, as amended. This consent deci- 
sion is entered under authority of the applicable Rules of Practice (7 
CFR 1.138). 

Respondent Carter admits the jurisdictional allegations of the com- 


plaint, specifically admits the jurisdiction of the Secretary of Agricul- 
ture and waives oral hearing and further procedure under applicable 
Rules of Practice (7 CFR Part 1). Mr. Carter and the complainant con- 
sent to the issuance of this decision agreed upon between them for the 
purpose of settling this matter. 


FINDINGS OF FACT 


1. Mr. Ted Carter is an individual residing in Murfreesboro, Tennes- 
see, who at all times material herein assisted Sam Caldwell in the train- 
ing of “Deal’s Caper.” 

2. On or about May 26, 1978, Ted Carter showed Deal’s Caper as entry 
No. 140 in class No. 1 at the Tri-State Championship Horse Show in Ool- 
tewah, Tennessee. 

3. After showing in the above described class Deal’s Caper was exam- 
ined by United States Department of Agriculture veterinarians. In the 
opinion of these veterinarians the horse was “sore” as that term is de- 
fined in the Horse Protection Act. 

4. Mr. Carter neither admits nor denies any liability in this matter. 
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CONCLUSIONS 


Respondent Carter having admitted the jurisdictional facts and the 
parties having agreed to the entry of a consent order, the following order 
is issued. 


ORDER 


Respondent Ted Carter is assessed a civil penalty of $750.00, which 
shall be payable by a certified check or money order to the Treasurer of 
the United States and forwarded to Donald A. Tracy, Office of the Gen- 
eral Counsel, Room 2014, South Building, United States Department of 
Agriculture, Washington, D.C. 20250, within thirty (30) days from the 
date this order becomes effective. This order shall be effective upon serv- 
ice on Respondent Ted Carter. 


(No. 21,634) 


In re RODNEY W. DICK and EARNEST P. KNIPP. HPA Docket No. 
179. Decided June 23, 1982. 


Civil penalty—Disqualification—Consent 


Respondent Rodney W. Dick consented to an order agreeing to pay a civil penalty of 
$300.00. Respondent Dick is also disqualified from showing or exhibiting any horse, 
judging or managing any horse show, exhibition, sale or auction for a period of three 
years. 


Patricia V. Fettman, for complainant. 
Raymond Overstreet, Liberty, Ky., for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 


STIPULATION AND CONSENT DECISION 
AS TO RODNEY W. DICK 


This is a proceeding under the Horse Protection Act (15 U.S.C. 1821 et 
seq.), hereinafter referred to as the “Act”. A complaint issued by the Ad- 
ministrator, Animal and Plant Health Inspection Service, pursuant to 
the Rules of Practice Governing Formal Adjudicatory Proceedings Insti- 
tuted by the Secretary Under Various Statutes (7 CFR §1.130 et seq.), 
hereinafter referred to as the “Rules of Practice”, was served upon the 
respondent named herein. This decision is entered pursuant to the con- 
sent decision provision of the Rules of Practice (7 CFR §1.138). 
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The respondent Rodney W. Dick admits the jurisdictional facts alleged 
in the complaint and the findings of fact set forth herein. Respondent 
waives oral hearing and further procedure in this matter and consents 
and agrees, for the purpose of settling this procedure and for such pur- 
pose only, to the issuance of this decision. 
In consideration of the above, complainant agrees to the entry of this 
decision. 


FINDINGS OF FACT 


1. Respondent Rodney W. Dick is an individual residing at c/o Ramsey 
Bullington, Franklin, Tennessee, who was at all times material herein 
the trainer and rider of a horse known as “Beloved’s Lady’s Image.” 

2. USDA veterinarians determined that “Beloved’s Lady Image” was 
sore when it was entered, shown, and exhibited in the Owingsville Lions 
Club Horse Show in Owingsville, Kentucky on July 4, 1980. 


CONCLUSIONS 


Respondent’s admission of the jurisdictional facts alleged in the com- 
plaint and the parties’ consent to the issuance of this decision without 
further procedure, warrant the entry of such decision in this matter. 


ORDER 


Respondent Rodney W. Dick is assessed a civil penalty in the amount 
of $300.00, said penalty payable to the Treasurer of the United States by 
certified check or money order forwarded to Patricia V. Fettmann, At- 
torney, Marketing Division, Office of the General Counsel, South Build- 
ing, Room 2014, United States Department of Agriculture, Washington, 
D.C. 20250. Furthermore, respondent is disqualified for a period of 3 
years, commencing on June 1, 1982, from showing or exhibiting any 
horse, judging or managing any horse show, horse exhibition, or horse 
sale or auction. 

This decision shall have the same force and effect as a decision entered 
after a full hearing. It shall be final upon issuance and shall be effective 
upon service of the decision upon respondent. 
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MISCELLANEOUS ORDERS 
STAY ORDER 
(No. 21,635) 
In re RICHARD L. THORNTON and BILL CANTRELL. HPA Docket No. 
125. Order issued June 9, 1982, by John A. Campbell, Chief Ad- 


ministrative Law Judge for Donald A. Campbell, Judicial Officer. 
This proceeding is stayed pending judicial review. 


ORDER DISMISSING COMPLAINT WITH 
RESPECT TO RESPONDENT SAM CALDWELL 


(No. 21,636) 


Inre SAM CALDWELL, TED CARTER and JOHN C. MILLER. HPA Dock- 
et No. 129. Order issued June 17, 1982, by William J. Weber, 
Administrative Law Judge. Upon motion by complainant, the com- 
plaint as to Respondent Sam Caldwell is dismissed with prejudice. 
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DISCIPLINARY DECISIONS 
(No. 21,637) 


In re CORSICA LIVESTOCK SALES, INC., DALE DOCKENDORF, CORSICA 
LIVESTOCK MARKETING INC., WALTER D. BORMANN, GENERAL 
SERVICES CORPORATION, ELWOOD L. (WOODY) NELSON, and CORSICA 
CATTLEINC. P&S Docket No. 5728. Decided June 1, 1982. 


Dealer—Consignment—Failure to pay when due—Insufficient funds 
checks—Bonding requirement—Consent 


Respondent Corsica Livestock Marketing, Inc. consented to an order to cease and desist 
from purchasing livestock out of consignment for its own speculative account; fail- 
ing to pay, when due, the full purchase price of livestock; issuing insufficient funds 
checks; issuing checks drawn on a closed account or signed by an unauthorized pay- 
or; and engaging in business without filing or maintaining a reasonable bond. 


Joanne Schwartz, for complainant. 
John B. Wehde, Huron, S. Dak., for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION WITH RESPECT TO 
CORSICA LIVESTOCK MARKETING INC. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. §181 et seq.) by a complaint filed by the Acting Deputy Admin- 
istrator, Packers and Stockyards, AMS, United States Department of 
Agriculture, alleging that the respondents willfully violated the Act and 
the regulations issued thereunder (9 C.F.R. §201.1 et seq.). This decision 
is entered pursuant to the consent decision provisions of the Rules of 
Practice applicable to this proceeding (7 C.F.R. §1.138). 

Respondent Corsica Livestock Marketing, Inc., admits the jurisdic- 
tional allegations in paragraphs IB (1) and (5) of the complaint, as those 
allegations pertain to it, and specifically admits that the Secretary has 
jurisdiction in this matter, neither admits nor denies the remaining alle- 
gations, waives oral hearing and further procedure, and consents and 
agrees, for the purpose of settling this proceeding and for such purpose 
only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Corsica Livestock Marketing, Inc., hereinafter referred to as re- 
spondent CLMI, is a corporation whose business mailing address is Box 
268, Corsica, South Dakota 57328. 
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2. Respondent CLM at all times material herein was: 
(a) Engaged in the business of buying and selling livestock in com- 
merce for its own account; and 
(b) A dealer within the meaning of and subject to the provisions of 
the Act. 


CONCLUSIONS 


Respondent CLMI, having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


Respondent CLMI, its successors, officers, directors, agents, and em- 
ployees, directly or through any corporate or other device, in connection 
with its operations subject to the Packers and Stockyards Act, shall 
cease and desist from: 

1. Purchasing livestock out of consignment for its own speculative ac- 
count from a market agency in which it or its owners have an ownership 
interest or where any of its owners, officers, agents or employees is em- 
ployed by, or acts as an agent or officer of such market agency; 

2. Failing to pay, when due, the full purchase price of livestock; 

3. Issuing checks in payment for livestock without having and main- 
taining sufficient funds to pay such checks on deposit in the bank ac- 
count from which such checks are to be paid; 

4, Issuing checks in payment for livestock drawn on a closed account 
or signed by one who was not an authorized payor; and 

5. Engaging in any business in any capacity for which bonding is re- 
quired under the Packers and Stockyards Act, as amended and supple- 
mented, and the regulations issued thereunder without filing and main- 
taining a reasonable bond or its equivalent, as required by the Act and 
the regulations. 

The provisions of this order shall become effective on the sixth day af- 
ter service of this order on the respondent and shall have the same force 
and effect as if entered after full hearing. 

Copies of this decision shall be served upon the parties. 
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(No. 21,638) 


In re CORSICA LIVESTOCK SALES, INC., DALE DOCKENDORF, CORSICA 
LIVESTOCK MARKETING, INC., WALTER D. BORMANN, GENERAL 
SERVICES CORPORATION, ELWOOD L. (WOODY) NELSON, and CORSICA 
CATTLE INC. P & S Docket No. 5728. Decided June 1, 1982. 


Dealer—Consignment—Failure to pay when due—lInsufficient funds 
checks—Bonding requirement—Civil penalty—Suspension of 
registration—Consent 


Respondent Walter D. Bormann consented to an order to cease and desist from purchasing 
livestock out of consignment for his own speculative account, or permitting employ- 
ees engaged in the conduct of auction sales to purchase livestock out of consign- 
ment; failing to pay, when due, the full purchase price of livestock; issuing insuffi- 
cient funds checks; issuing checks drawn on a closed account or signed by an unau- 
thorized payor; and engaging in business without filing or maintaining a reasonable 
bond. Respondent Bormann is also assessed a civil penalty of $2,000.00, and is sus- 
pended as a registrant for 12 months. 


Joanne Schwartz, for complainant. 
Respondent, pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION WITH RESPECT TO 
WALTER D. BORMANN 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. §181 et seq.) by a complaint filed by the Acting Deputy Admin- 
istrator, Packers and Stockyards, AMS, United States Department of 
Agriculture, alleging that the respondents willfully violated the Act and 
the regulations issued thereunder (9 C.F.R. §201.1 et seq.). This decision 
is entered pursuant to the consent decision provisions of the Rules of 
Practice applicable to this proceeding (7 C.F.R. §1.138). 

Respondent Walter D. Bormann, admits the jurisdictional allegations 
in paragraphs IB (2), (5) and (6) of the complaint, as those allegations 
pertain to him, and specifically admits that the Secretary has jurisdic- 
tion in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Walter D. Bormann, a/k/a Dale Bormann, hereinafter referred to as 
respondent Bormann is an individual whose business mailing address is 
R.R. #2, Corsica, South Dakota 57328. 
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2. Respondent Bormann at all times material herein was: 

(a) Engaged in the business of buying and selling livestock in com- 
merce for his own account; 

(b) Vice-President of respondent Corsica Livestock Marketing, Inc., 
hereinafter referred to as respondent CLMI; 

(c) Owner of a substantial portion of the outstanding stock issued by 
respondent CLMI; 

(d) Responsible, in combination with respondents Dale Dockendorf, 
Elwood L. Nelson, and General Services Corporation, for the direction, 
management and control of respondent CLMI; and 

(e) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce for his own account. 


CONCLUSIONS 


Respondent Walter D. Bormann having admitted the jurisdictional 
facts and the parties having agreed to the entry of this decision, such de- 
cision will be entered. 


ORDER 


Respondent Walter D. Bormann, individually or through any corpo- 
rate or other device, in connection with his operations subject to the 
Packers and Stockyards Act, shall cease and desist from: 

1. Purchasing livestock out of consignment for his own speculative ac- 
count from a market agency of which he is an employee or officer, or in 
which he has an ownership interest, or permitting the purchases of such 
livestock from a market agency in which any of his partners, agents or 
employees has an ownership interest, or where any of his partners, 
agents or employees is employed by or acts as a representative or officer 
of such market agency; 

2. Failing to pay, when due, the full purchase price of livestock; 

3. Issuing checks in payment for livestock without having and main- 
taining sufficient funds to pay such checks on deposit in the bank ac- 
counts from which such checks are to be paid; 

4. Issuing checks in payment for livestock drawn on a closed account 
or signed by one who was not an authorized payor; and 

5. Engaging in any business in any capacity for which bonding is re- 
quired under the Packers and Stockyards Act, as amended and supple- 
mented, and the regulations issued thereunder, without filing and main- 
taining a reasonable bond or its equivalent, as required by the Act and 
the regulations. 

In accordance with section 312 (b) of the Act (7 U.S.C. §213 (b) ), re- 
spondent Walter D. Bormann is assessed a civil penalty in the amount of 
two thousand dollars ($2,000.00). 
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Respondent Walter D. Bormann is suspended as a registrant under the 
Act for a period of 12 months. 

The provisions of this order shall have the same force and effect as if 
entered after full hearing and shall become effective on the sixth day af- 
ter service of this order on the respondent: Provided, however, that if by 
any means or device whatever, all or part of the suspension period is not 
effectively served during the period indicated above, the effective date 
of the suspension period (or the part thereof not effectively served) shall 
be the date fixed by a court of competent jurisdiction which issues an ap- 
propriate order with respect thereto. 

Copies of this decision shall be served upon the parties. 


(No. 21,639) 


In re T.™M. LANDIS, INC., a corporation, and ARDEN L. LANDIS, an indi- 
vidual. P&S Docket No. 5928. Decided June 4, 1982. 


Packer—Insolvency—Failure to pay when due—Insufficient funds 
checks—Trust funds—Civil penalty—Consent 


Respondents consented to an order to cease and desist from purchasing livestock while in- 
solvent; failing to pay, when due, the full purchase price of livestock; issuing insuffi- 
cient funds checks; and failing to hold in trust, funds required to be held in trust. Al- 
so, respondent Arden L. Landis is assessed a civil penalty of $2,500.00. 


Eric Paul, for complainant 
Edward Cohen, Philadelphia, Penn., for respondents. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint and Notice of Hearing filed by the 
Acting Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, alleging that the corporate respond- 
ent’s financial condition does not meet the requirements of the Act and 
that the respondents have wilfully violated the Act and the regulations 
issued thereunder (9 CFR 201.1 et seq.). This decision is entered pursu- 
ant to the consent decision provisions of the rules of practice applicable 
to this proceeding (7 CFR 1.138). 

The respondents admit the jurisdictional allegations in paragraph I of 
the complaint and specifically admit the Secretary has jurisdiction in 
this matter, neither admit nor deny the remaining allegations, waive 
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oral hearing and further procedure, and consent and agree for the pur- 
pose of settling this proceeding and for such purpose only, to the entry 
of this decision. 
The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. T. M. Landis, Inc., hereinafter referred to as the corporate respond- 
ent, is a corporation whose principal place of business is located at 45 
Main Street, Mainland, Pennsylvania 19451, and whose mailing address 
is P.O. Box 57, Mainland, Pennsylvania 19451. 

2. The corporate respondent is and at all times material herein was: 

(a) A packer within the meaning and subject to the provisions of the 
Act; and 

(b) Engaged in the business of buying livestock in commerce for the 
purpose of slaughter, and of manufacturing or preparing meats or meat 
food products for sale or shipment in commerce. 

3. The corporate respondent’s average annual purchases of livestock 
exceed $500,000.00. 

4. Arden L. Landis, hereinafter referred to as the individual respond- 
ent, is an individual whose private residence is located at 39 Main 
Street, Mainland, Pennsylvania 19451, and whose business mailing ad- 
dress is P.O. Box 57, Mainland, Pennsylvania 19451. 

5. The individual respondent is and at all times material herein was: 

(a) President and principal operating officer of the corporate re- 
spondent; 

(b) Owner of one of the four twenty-five (25) percent interests in the 
stock of the corporate respondent held by members of the Landis family; 
and 

(c) Responsible for the direction, management and control of the 
corporate respondent. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


The corporate respondent, its officers, directors, agents, employees, 
sucessors and assigns, directly or through any corporate or other device, 
and the individual respondent, individually or as an officer, director, 
agent or employee of the corporate respondent or its successors, in con- 
nection with their operations subject to the Packers and Stockyards Act, 
shall cease and desist from: 
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(1) Purchasing livestock while insolvent, i.e., while current liabili- 
ties exceed current assets, unless the full purchase price of the livestock 
is paid at time of purchase in cash, by cashier’s check or by wire transfer 
of funds; 

(2) Failing to pay, when due, the full purchase price of livestock; 

(3) Issuing checks in payment for livestock without having and 
maintaining sufficient funds on deposit and available in the account 
upon which such checks are drawn to pay such checks; and 

(4) Failing to hold in trust or otherwise endangering trust funds re- 
quired to be held in trust for the benefit of all unpaid cash sellers of live- 
stock until such sellers are paid. 

In accordance with section 203 (b) of the Act (7 U.S.C. 193 (b) ), the in- 
dividual respondent is assessed a civil penalty in the amount of Twenty- 
Five Hundred ($2,500.00) Dollars. 

The provisions of this Order shall become effective on the first day 
after service of this Order on the respondents. 

Copies of this decision shall be served upon the parties. 


(No. 21, 640) 


In re STEVE BROOKS MEATS, INC., and VASTON S. Brooks. P & S 
Docket No. 5940. Decided June 9, 1982. 


Packer—Insolvency—Insufficient funds checks—Failure to pay—Misuse of 
corporate funds—Accounts and records—Civil penalty—Consent 


Respondent consented to an order to cease and desist from purchasing livestock for slaugh- 
ter while insolvent; issuing insufficient funds checks; failing to pay when due the 
full purchase price; using corporate funds for the payment of personal or other non- 
business expenses; and failing to maintain complete and accurate records. Respond- 
ent is also assessed a civil penalty of $4,000.00. 


Joanne Schwartz, for complainant. 
Joseph M. Schulte, Covington, Ky., for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. §181 et seq.) by a Complaint and Notice of Hearing filed by the 
Acting Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, alleging that the corporate respond- 
ent’s financial condition did not meet the requirements of the Act and 
that the respondents violated the Act. This decision is entered pursuant 
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to the consent decision provisions of the rules of practice applicable to 
this proceeding (7 C.F.R. §1.138). 

The respondents admit the jurisdictional allegations in paragraph I of 
the Complaint and Notice of Hearing and specifically admit that the Sec- 
retary has jurisdiction in this matter, neither admit nor deny the re- 
maining allegations, waive oral hearing and further procedure, and 
consent and agree, for the purpose of settling this proceeding and for 
such purposes only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Steve Brooks Meats, Inc., hereinafter referred to as the corporate 
respondent, is a corporation organized and existing under the laws of 
Kentucky with its principal place of business located at Warsaw, Ken- 
tucky and its mailing address is Route 1, Ambrose Road, Warsaw, Ken- 
tucky 41095. 

2. The corporate respondent at all times material herein was: 

(a) A packer within the meaning of and subject to the provisions of 
the Act; 

(b) Engaged in the business of buying livestock in commerce for 
purposes of slaughter; and 

(c) Engaged in the business of manufacturing or preparing meats or 
meat food products for sale or shipment in commerce. 

3. Vaston S. “Steve” Brooks, hereinafter referred to as the individual 
respondent, is an individual whose mailing address is Box 37X, Route 1, 
Jones Road, Walton, Kentucky 41904. 

4. The individual respondent is, and at all times material herein, was: 

(a) The president and sole stockholder of the corporate respondent; 
and 

(b) Responsible for the management, direction and control of the 
corporate respondent. 

5. At all times material herein, the individual respondent was en- 
gaged in the business of a packer doing business through the corporate 
respondent. 


CONCLUSION 


The respondents having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


Respondent Steve Brooks Meats, Inc., its officers, directors, agents, 
employees, successors and assigns, directly or through any corporate or 
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other device, and respondent Vaston S. Brooks, individually or as an of- 
ficer, director, agent or employee of Steve Brooks Meats, Inc., directly or 
indirectly through any corporate or other device, in connection with 
their operations as a packer, shall cease and desist from: 

1. Purchasing livestock for slaughter while insolvent, i.e. while 
current liabilities exceed current assets, unless the full purchase price of 
the livestock is paid at the time of purchase in cash, by certified check, 
or by wire transfer of funds to the seller or the seller’s duly authorized 
representative at the time of transfer of possession of the livestock to 
the respondent, as provided by section 409 of the Act (7 U.S.C. 228b); 

2. Issuing checks in payment for purchases of livestock or meat with- 
out having sufficient funds on deposit and available in the account upon 
which such checks are drawn; 

3. Failing to pay the full purchase price for livestock, meat, meat food 
products, or livestock products; and 

4. Using funds of the corporate respondent or any other packer busi- 
ness owned or controlled by the individual respondent for the payment 
of personal or other non-business expenses. 

Respondents shall keep accounts, records and memoranda which fully 
and correctly disclose all transactions involved in their business subject 
to the Act, including but not limited to: (a) a general ledger of accounts 
showing assets, liabilities, income, expenses and net worth; (b) a subsid- 
iary ledger of accounts payable; (c) a subsidiary ledger showing all loans 
due to or from the corporation; (d) copies of all notes and loans evidenced 
by a writing or agreement; (e) monthly reconciliations of all business 
bank accounts; and (f) all voided checks. 

Respondent Vaston S. Brooks is assessed a civil penalty in the amount 
of four thousand dollars ($4,000.00). 

The provisions of this order shall become effective on the first day 
after service of this order on the respondents. Copies of this decision 
shall be served upon the parties. 
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(No. 21,641) 


In re MENCHHOFER CATTLE COMPANY, a corporation, LYLE MENCH- 
HOFER, EDWARD WENDEL and RONALD EGBERT, individuals. P&S 
Docket No. 5844. Decided June 9, 1982. 


Dealer—Insufficient funds checks—‘“False float” in bank account— 
Suspension of registration—Civil penalty—Consent 


Respondent Edward Wendel consented to an order to cease and desist from issuing insuffi- 
cient funds checks; and exchanging or “swapping” checks to conceal the true amount 
of funds available in his bank account. Respondent Wendal is also assessed a civil 
penalty of $2,000.00, and is suspended as a registrant for 60 days. 


Allan R. Kahan, for complainant. 
Ralph F. Keister, Sidney, Ohio, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION AS TO RESPONDENT 
EDWARD WENDEL 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Deputy Administrator, 
Packers and Stockyards, Agricultural Marketing Service, United States 
Department of Agriculture, alleging that respondent Edward Wendel 
wilfully violated the Act. This decision is entered pursuant to the con- 
sent decision provisions of the Rules of Practice applicable to this pro- 
ceeding (7 CFR 1.138). 

Respondent Edward Wendel admits the jurisdictional allegations in 
paragraph I of the Complaint as they apply to him and specifically ad- 
mits that the Secretary has jurisdiction in this matter, neither admits 
nor denies the remaining allegations, waives oral hearing and further 
procedure, and consents and agrees, for the purpose of settling this pro- 
ceeding and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Edward Wendel, hereinafter referred to as respondent Wendel, is 
an individual whose mailing address is 108 Mary Street, Botkins, Ohio 
45306. 

2. Respondent Wendel is, and at all times material herein was: 

(a) Engaged in the business of buying and selling livestock in 
commerce for his own account and buying livestock for the account of 
Ronald Egbert; and 

(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce. 
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CONCLUSIONS 


Respondent Wendel having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


Respondent Edward Wendel shall cease and desist from: 

1. Issuing checks on accounts which do not have sufficient funds on 
deposit and available to pay such checks when issued; and 

2. Exchanging or “swapping” checks with any person for the purpose 
or with the effect of concealing the true amount of funds available in any 
checking or other bank account, or of creating a “false float” or balance 
in any such account. 

Respondent Wendel is suspended as a registrant under the Act for 
sixty (60) days and is assessed a civil penalty of two thousand dollars 
($2,000.00). 

The provisions of this order shall become effective on the sixth day 
after service upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 21,642) 


In re DONALD L. TROUTMAN. P &S Docket No. 6010. Decided June 
9, 1982. 


Dealer—Insufficient funds checks—Failure to pay when due—Accounts 
and records—Suspension of registration—Consent 


Respondent consented to an order to cease and desist from issuing insufficient funds 
checks; and failing to pay, when due, the full purchase price of livestock. Respond- 
ent shall also keep complete and accurate records, and is suspended for a period of 
120 days and thereafter until no longer insolvent. 


Roberta Swartzendruber, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C 181 et seq.) by a Complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agricul- 
ture, alleging that the respondent’s financial condition does not meet the 
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requirements of the Act and that he has willfully violated the Act and 
the regulations issued thereunder (9 CFR 201.1 et seq.). This decision is 
entered pursuant to the consent decision provisions of the Rules of Prac- 
tice applicable to this proceeding (7 CFR 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Donald L. Troutman, doing business as Troutman Livestock, 
hereinafter referred to as the respondent, is an individual whose prin- 
cipal place of business is Memphis, Missouri, and whose business mailing 
address is Box 102, Memphis, Missouri 63555. 

2. Respondent at all times material herein was: 

(a) Engaged in the business of buying and selling livestock in com- 
merce for his own account; and 

(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


Respondent, directly or through any corporate or other device, in con- 
nection with his business subject to the Act, shall cease and desist from: 

1. Issuing checks in payment for livestock without having sufficient 
funds to pay such checks available in the bank account(s) from which 
such checks are to be paid; and 

2. Failing to pay, when due, the full purchase price of livestock. 

Respondent shall keep and maintain accounts and records which fully 
and correctly disclose all transactions involved in his business subject to 
the Act, including a general ledger, a cash receipts and cash disburse- 
ment journal, a purchase and sales journal, monthly profit and loss state- 
ments, scale tickets and complete reconciliations of his dealer livestock 
bank account. 
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Respondent is suspended as a registrant under the Act for a period of 
120 days and thereafter until he demonstrates that he is no longer in- 
solvent. When the respondent demonstrates that he is no longer insol- 
vent, a supplemental order will be issued in this proceeding terminating 
this suspension after the expiration of the 120 day period of suspension. 
The provisions of this Order shall become effective on the sixth day 
after service of this Order on the respondent. 
Copies of this decision shall be served upon the parties. 


(No. 21,643) 


In re SWIFT INDEPENDENT PACKING COMPANY. P & S Docket No. 
6036. Decided June 22, 1982. 


Packer—Weights/labeling/invoices, untrue or incorrect—Civil penalty— 
Consent 


Respondent consented to an order to cease and desist from knowingly selling meat or meat 
food products at weights greater than their true and correct weights; knowingly 
labeling containers reflecting weights greater than their true and correct weights; 
knowingly altering accurate weight labels to reflect labels showing greater than the 
true and correct weights; and knowingly issuing invoices or other documents show- 
ieng weights greater than the true and correct weights. Respondent is also assessed 
a civil penalty of $10,000.00. 


Jory M. Hochberg, for complainant. 
Respondent, pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION AND ORDER 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint and Notice of Hearing filed by the 
Administrator, Packers and Stockyards Administration, United States 
Department of Agriculture, alleging that the respondent violated the 
Act. This decision is entered pursuant to the consent decision provisions 
of the Rules of Practice applicable to this proceeding (7 CFR 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 
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FINDINGS OF FACT 


1. Swift Independent Packing Company, hereinafter referred to as 
the respondent, is a corporation organized and existing under the laws of 
the State of Delaware with its principal place of business located at 115 
West Jackson Boulevard, Chicago, Illinois 60604. 

2. Respondent is, and at all times material herein was; 

(a) Engaged in the business of buying livestock in commerce for pur- 
poses of slaughter; 

(b) Engaged in the business of manufacturing or preparing meats or 
meat food products for sale or shipment in commerce; and 

(c) A packer within the meaning of and subject to the provisions of 
the Act. 

3. Respondent, in connection with its activities as a packer, operates a 
sales unit at Baton Rouge, Louisiana, among other locations throughout 
the United States. 

4. Respondent Swift Independent Packing Company is the successor 
to the Fresh Meats Division of Swift & Company, a corporation or- 
ganized and existing under the laws of the State of Delaware with its 
principal place of business also located at 115 West Jackson Boulevard, 
Chicago, Illinois 60604. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


Respondent Swift Independent Packing Company, its officers, direc- 
tors, agents and employees, directly or through any corporate or other 
device, in connection with the sale of meat and meat food products, shall 
cease and desist from: 

1. Knowingly selling meat or meat food products at weights greater 
than their true and correct weights; 

2. Knowingly labeling containers which contain meat or meat food 
products with labels reflecting weights greater than the true and correct 
weights of the meat or meat food products contained therein; 

3. Knowingly altering accurate weight labels on containers which con- 
tain meat or meat food products so as to make such labels reflect weights 
which are greater than the true and correct weights of the meat and 
meat food products contained therein; and 

4. Knowingly issuing or causing to be issued sales invoices or other 
documents showing weights which are greater than the true and correct 
weights of the meat or meat food products reflected therein. 





IREDELL LIVESTOCK COMPANY 1095 
Cite as 41 A.D. 1095 


Provided, however, that no action undertaken in connection with the 
sale of meats and meat food products, the weights of which shall be in 
compliance with variations allowed by state or federal regulations, shall 
be deemed in violation of this order solely as a result of such variation. 

In accordance with section 203 (b) of the Act (7 U.S.C. 193 (b) ), the 
respondent is assessed a civil penalty in the amount of $10,000.00 (ten 
thousand dollars). The provisions of this Order shall become effective on 
the first day after it is served upon the respondent. 

Copies of this decision shall be served upon the parties. 


(No. 21,644) 


In re IREDELL LIVESTOCK COMPANY, CAROLINA STOCK YARDS COM- 
PANY, WILLIAM HOWARD HORNEY, HARRY LEE HORNEY, and WIL- 
LIAM J. FEIMSTER. P & S Docket No. 5988. Decided June 23, 
1982. 


Market agency—Consignment—Accounts of sale, untrue or incorrect— 
Reocrds—Civil penalty—Consent 


Respondent Iredell Livestock Company consented to an order to cease and desist from per- 
mitting employees engaged in the actual conduct of auction sales to purchase live- 
stock from consignments; permitting employees to purchase livestock out of con- 
signments for their own speculative accounts; and issuing accounts of sale failing to 
show the full, true and correct name of the purchaser. Respondent shall also main- 
tain complete and accurate records, and is assessed a civil penalty of $5,000.00. 


Allan R. Kahan, for complainant. 
J. Ed Stone, Siler, N.C., for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION WITH RESPECT TO 
RESPONDENT IREDELL LIVESTOCK COMPANY 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agricul- 
ture, alleging that the respondents willfully violated the Act and the 
regulations promulgated thereunder. This decision is entered pursuant 
to the consent decision provisions of the Rules of Practice applicable to 
this proceeding (7 CFR 1.138). 

Respondent Iredell Livestock Company admits the jurisdictional alle- 
gations in paragraph I of the Complaint as they apply to it and specif- 
ically admits that the Secretary has jurisdiction in this matter, neither 
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admits nor denies the remaining allegations, waives oral hearing and 
further procedure, and consents and agrees, for the purpose of settling 
this proceeding and for such purpose only, to the entry of this decision. 
The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Iredell Livestock Company, hereinafter referred to as respondent 
Iredell, is a corporation with its principal place of business located at 
Turnersburg, North Carolina, and whose mailing address is P.O. Box 9, 
Turnersburg, North Carolina 28688. 

2. Respondent Iredell is, and at all times material herein was: 

(1) Engaged in the business of conducting and operating the Iredell 
Livestock Company stockyard, a stockyard posted under and subject to 
the provisions of the Act, hereinafter referred to as Iredell stockyard; 

(2) Engaged in the business of selling livestock on a commission 
basis; and 

(3) Registered with the Secretary of Agriculture as a market agency 
to sell livestock in commerce. 


CONCLUSIONS 


Respondent Iredell having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


Respondent Iredell, its officers, directors, agents, employees, suc- 
cessors and assigns, directly or through any corporate or other device, in 
connection with its operations under the Act, shall cease and desist 
from: 

(1) Permitting auctioneers, weighmasters or other employees en- 
gaged in the actual conduct of auction sales at the stockyard to purchase 
livestock from consignments for any purpose; 

(2) Permitting owners and employees to purchase livestock out of 
consignments for their own speculative accounts, either directly or 
through their agents or employees; 

(3) Employing or permitting any person engaged in buying or sell- 
ing livestock at the stockyard as a dealer or market agency, or any 
employee of such dealer or market agency, to perform any duties in con- 
nection with the actual conduct of the sale; and 

(4) Preparing and issuing, in connection with the sale of consigned 
livestock, accounts of sale which fail to show the full, true and correct 
name of the purchaser. 
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Respondent shall keep and maintain accounts, records and memo- 
randa which fully and correctly disclose all transactions involved in its 
business subject to the Act, including, but not limited to, true and 
correct copies of accounts of sale prepared by respondent for livestock 
sold on commission which show the full, true and correct names of the 
purchaser of consigned livestock. 
Respondent Iredell Livestock Company is hereby assessed a civil pen- 
alty of five thousand dollars ($5,000.00). 
The provisions of this Order shall become effective on the sixth day 
after service of this Order on the respondent. 
Copies of this decision shall be served upon the parties. 


(No. 21,645) 


In re IREDELL LIVESTOCK COMPANY, CAROLINA STOCK YARDS COM- 
PANY, WILLIAM HOWARD HorRNEY, HARRY LEE HORNEY, and WiL- 
LIAM J. FEIMSTER. P & S Docket No. 5988. Decided June 23, 
1982. 


Market agency—Consignment—Accounts of sale, untrue or incorrect— 
Records—Civil penalty—Consent 


Respondent Carolina Stock Yards Company consented to an order to cease and desist from 
permitting employees engaged in the actual conduct of auction sales to purchase 
livestock form consignments; permitting employees to purchase livestock out of 
consignment for their own speculative accounts; and issuing accounts of sale failing 
to show the full, true and correct name of the purchaser. Respondent shall also 
maintain complete and accurate records, and is assessed a civil penalty of 
$5,000.00. 


Allan R. Kahan, for complainant. 
J. Ed Stone, Siler City, N.C., for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION WITH RESPECT TO 
RESPONDENT CAROLINA STOCK YARDS COMPANY 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agri- 
culture, alleging that the respondents willfully violated the Act and the 
regulations promulgated thereunder. This decision is entered pursuant 
to the consent decision provisions of the Rules of Practice applicable to 
this proceeding (7 CFR 1.138). 
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Respondent Carolina Stock Yards Company admits the jurisdictional 
allegations in paragraph I of the Complaint as they relate to it and spe- 
cifically admits that the Secretary has jurisdiction in this matter, 
neither admits nor denies the remaining allegations, waives oral hearng 
and further procedure, and consents and agrees, for the purpose of set- 
tling this proceeding and for such purpose only, to the entry of this 
decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Carolina Stock Yards Company, hereinafter referred to as respond- 
ent Carolina, is a corporation with its principal place of business located 
at Siler City, North Carolina, and whose mailing address is P.O. Box 
345, Siler City, North Carolina 27344. 

2. Respondent Carolina is, and at all times material herein was: 

(a) Engaged in the business of conducting and operating the Caro- 
lina Stock Yards Company stockyard, a stockyard posted under and 
subject to the provisions of the Act, hereinafter referred to as Carolina 
stockyard; 

(b) Engaged in the business of selling livestock on a commission 
basis; and 

(c) Registered with the Secretary of Agriculture as a market agency 
to sell livestock in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


Respondent Carolina Stock Yards Company, its officers, directors, 
agents, employees, successors and assigns, directly or through any cor- 
porate or other device, in connection with its operations under the Act, 
shall cease and desist from: 

(1) Permitting owners and employees to purchase livestock out of 
consignments for their own speculative accounts, either directly or 
through their agents or employees; 

(2) Employing or permitting any person engaged in buying or sell- 
ing livestock at the stockyard as a dealer or market agency, or any em- 
ployee of such dealer or market agency, to perform any duties in connec- 
tion with the actual conduct of the sale; and 
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(3) Preparing and issuing, in connection with the sale of consigned 
livestock, accounts of sale which fail to show the full, true and correct 
name of the purchaser. 

Respondent shall keep and maintain accounts, records and memo- 
randa which fully and correctly disclose all transactions involved in its 
business subject to the Act, including, but not limited to, true and 
correct copies of accounts of sale for livestock sold on commission which 
show the full, true and correct names of the purchaser of consigned live- 
stock. 

Respondent is hereby assessed a civil penalty of five thousand dollars 
($5,000.00). 

The provisions of this Order shall become effective on the sixth day 
after service of this Order on the respondent. 

Copies of this decision shall be served upon the parties. 


(No. 21,646) 


In re IREDELL LIVESTOCK COMPANY, CAROLINA STOCK YARDS COM- 
PANY, WILLIAM HOWARD HORNEY, HARRY LEE HORNEY, and WIL- 
LIAM J. FEIMSTER. P & S Docket No. 5988. Decided June 23, 
1982. 


Dealer—Market agency—Consignment—Accounts of purchase/Invoices/ 
Billings, false or misleading entries—Accounts and records—Civil 
penalty—Consent 


Respondent William Howard Horney consented to an order to cease and desist from pur- 
chasing for his own speculative account, livestock consigned to a market agency for 
sale on a commission basis where respondent is in any way affiliated with such mar- 
ket agency; permitting anyone affiliated with a market agency to purchase for his 
own speculative account, livestock consigned to such market agency for sale on a 
commission basis; permitting employees engaged in the actual conduct of auction 
sales at any market agency to purchase livestock from consignments for any pur- 
pose; and issuing and collecting on the basis of false, inaccurate, or misleading 
weight or price entries on accounts of purchase, invoices, or billings. Respondent 
shall also maintain complete and accurate records, and is assessed a civil penalty of 
$5,000.00. 


Allan R. Kahan, for complainant. 
J. Ed Stone, Siler City, N.C., for respondent. 


Decision by William J. Weber, Administrative Law Judge. 
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DECISION WITH RESPECT TO 
RESPONDENT WILLIAM HOWARD HORNEY 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agricul- 
ture, alleging that the respondents willfully violated the Act and the 
regulations promulgated thereunder. This decision is entered pursuant 
to the consent decision provisions of the Rules of Practice applicable to 
this proceeding (7 CFR 1.138). 

Respondent William Howard Horney admits the jurisdictional allega- 
tions in paragraph I of the Complaint as they apply to him and specif- 
ically admits that the Secretary has jurisdiction in this matter, neither 
admits nor denies the remaining allegations, waives oral hearing and 
further procedure, and consents and agrees, for the purpose of settling 
this proceeding and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. William Howard Horney, hereinafter referred to as respondent 
W. H. Horney, is an individual whose business address is P.O. Box 345, 
Siler City, North Carolina 27344. 

2. Respondent W. H. Horney is, and at all times material herein was: 

(a) Engaged in the business of buying and selling livestock in com- 
merce for his own account, and buying livestock in commerce on a com- 
mission basis; 

(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce; 

(c) President and owner of 34% of the shares of stock issued by re- 
spondent Iredell, a posted stockyard and registered market agency 
under the Act; 

(d) Owner of 115 shares (19.3%) of the 595 shares of stock issued by 
respondent Carolina, a posted stockyard and registered market agency 
under the Act; 

(e) In combination with respondent H.L. Horney and Feimster, 
responsible for the management, direction and control of the policies, 
practices and activities of respondent Iredell and, in combination with 
respondent H. L. Horney, responsible for the management, direction 
and control of the policies, practices and activities of respondent Caro- 
lina. 
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CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


Respondent William Howard Horney, his agents, employees, suc- 
cessors and assigns, directly or through any corporate or other device, in 
connection with his operatoins under the Act, shall cease and desist 
from: 

(1) Entering into any arrangement, agreement or understanding 
with any other person or persons for the purpose of purchasing for their 
own speculative account livestock consigned to a market agency for sale 
on a commission basis, where respondent is an owner or partner, officer, 
directcr, substantial stockholder, agent or employee of such market 
agency: 

(2) Permitting any owner, officer, agent or employee of any market 
agency in which respondent is, in whole or in part, an owner with re- 
sponsibility for direction, management or control, to purchase for his 
own speculative account livestock consigned to the market agency for 
sale on a commission basis. 

(3) Permitting auctioneers, weighmasters or other employees en- 
gaged in the actual conduct of auction sales at any market agency in 
which respondent is, in whole or in part, an owner with responsibility 
for direction, management or control, to purchase livestock from con- 
signments for any purpose; 

(4) Purchasing for his own speculative account livestock consigned 
to a market agency for sale on a commission basis, where respondent is 
an owner, partner, officer, director, substantial stockholder, agent or 
employee of such market agency; 

(5) Preparing and issuing, or causing to be prepared and issued, in 
connection with the purchase or sale of livestock, accounts of purchase, 
invoices, billings, or any other document showing false, inaccurate, or 
misleading weight or price entries for such livestock; 

(6) Collecting payment from the purchasers of livestock on the basis 
of false, inaccurate, or misleading weight or price entries on accounts of 
purchase, invoices, or billings; and 

(7) Inserting or failing to insert in accounts of purchase, invoices, 
billings, or any other document prepared in connection with the pur- 
chase or sale of livestock, any statement or information where such in- 
sertion or omission results, in whole or in part, in a false, inaccurate or 
misleading record of such livestock purchase or sale transaction. 
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Respondent shall keep and maintain accounts, records and memo- 
randa which fully and correctly disclose all transactions involved in his 
business as a market agency or dealer subject to the Act, including, but 
not limited to: (a) true and correct copies of accounts of sale for livestock 
sold on commission which show the full, true and correct name of the 
purchaser; (b) accounts of sale showing true and correct prices and 
weights; and (c) invoices relating to livestock purchased on a commission 
basis for respondent. 

Respondent is hereby assessed a civil penalty of five thousand dollars 
($5,000.00). 

The provisions of this Order shall become effective on the sixth day 
after service of this Order on the respondent. 

Copies of this decision shall be served upon the parties. 


(No. 21,647) 


In re IREDELL LIVESTOCK COMPANY, CAROLINA STOCK YARDS COMPA- 
NY, WILLIAM HOWARD HORNEY, HARRY LEE HORNEY, and WILLIAM 
J. FEIMSTER. P&S Docket No. 5988. Decided June 23, 1982. 


Market agency—Consignment—Accounts of purchase/invoices/billings, 
false or misleading entries—Accounts and records—Civil penalty—Consent 


Respondent Harry Lee Horney consented to an order to cease and desist from purchasing 
for his own account, livestock consigned to a market agency for sale on a commis- 
sion basis where respondent is in any way affiliated with such market agency; per- 
mitting anyone affiliated with a market agency to purchase for his own speculative 
account, livestock consigned to such market agency for sale on a commission basis; 
permitting employees engaged in the actual conduct of auction sales at any market 
agency to purchase livestock from consignments for any purpose; and inserting or 
failing to insert in accounts of purchase, invoices, billings, any information where 
such insertion or omission results in a false, inaccurate or misleading record. Re- 
spondent shall also maintain complete and accurate records, and is assessed a civil 
penalty of $2,000.00. 


Allan R. Kahan, for complainant. 
J. Ed Stone, Siler City, N.C., for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION WITH RESPECT TO 
RESPONDENT HARRY LEE HORNEY 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agricul- 
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ture, alleging that the respondents willfully violated the Act and the 
regulations promulgated thereunder. This decision is entered pursuant 
to the consent decision provisions of the Rules of Practice applicable to 
this proceeding (7 CFR 1.138). 

Respondent Harry Lee Horney admits the jurisdictional allegations in 
paragraph I of the Complaint as they apply to him and specifically ad- 
mits that the Secretary has jurisdiction in this matter, neither admits 
nor denies the remaining allegations, waives oral hearing and further 
procedure, and consents and agrees, for the purpose of settling this pro- 
ceeding and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Harry Lee Horney, hereinafter referred to as respondent H. L. 
Horney, is an individual residing at 214 Born Hills Road, Siler City, 
North Carolina 27344. 

2. Respondent H. L. Horney is, and at all times material herein was: 

(a) Vice-president and owner of 33% of the shares of stock issued by 
respondent Iredell, a posted stockyard and registered market agency un- 
der the Act; 

(b) Secretary-treasurer and owner of 110 shares (18.5%) of the 595 
shares of stock issued by respondent Carolina, a posted stockyard and 
registered market agency under the Act; and 

(c) In combination with respondents W. H. Horney and Feimster, 
responsible for the management, direction and control of the policies, 
practices and activities of respondent Iredell, and in combination with 
respondent W. H. Horney, responsible for the management, direction 
and control of the policies, practices and activities of respondent Caro- 
lina. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


Respondent Harry Lee Horney, his agents, employees, successors and 
assigns, individually or as a partner, directly or through any corporate or 
other device, in connection with his operations under the Act, shall cease 
and desist from: 

(1) Entering into any arrangement, agreement or understanding 
with any other person for the purpose of purchasing for their own specu- 
lative account livestock consigned to a market agency for sale on a com- 
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mission basis, where respondent is an owner officer, director, substan- 
tial stockholder, agent or employee of such market agency; 

(2) Permitting any owner, officer, agent or employee of any market 
agency in which respondent is, in whole or in part, an owner with re- 
sponsibility for direction, management or control, to purchase for his 
own speculative account livestock consigned to the market agency for 
sale on a commission basis; 

(3) Permitting auctioneers, weighmasters or other employees en- 
gaged in the actual conduct of auction sales at any market agency in 
which respondent is, in whole or in part, an owner with responsibility 
for direction, management or control, to purchase livestock from con- 
signments for any purpose; 

(4) Purchasing for his own speculative account livestock consigned 
to a market agency for sale on a commission basis, where respondent is 
an owner, officer, director, substantial stockholder, agent or employee of 
such market agency; and 

(5) Inserting or failing to insert in accounts of purchase, invoices, 
billings, or any other document prepared in connection with the pur- 
chase or sale of livestock, any statement or information where such in- 
sertion or omission results, in whole or in part, in a false, inaccurate or 
misleading record of such livestock purchase or sale transaction. 

Respondent shall keep and maintain accounts, records and memoran- 
da which fully and correctly disclose all transactions involved in his busi- 
ness as a market agency or dealer subject to the Act, including, but not 
limited to, true and correct copies of accounts of sale for livestock sold 
on commission which show the full, true and correct name of the pur- 
chaser. 

Respondent H. L. Horney is hereby assessed a civil penalty of two 
thousand dollars ($2,000.00). 

The provisions of this Order shall become effective on the sixth day af- 
ter service of this Order on the respondent. 

Copies of this decision shall be served upon the parties. 
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(No. 21,648) 


In re IREDELL LIVESTOCK COMPANY, CAROLINA STOCK YARDS COMPA- 
NY, WILLIAM HOWARD HORNEY, HARRY LEE HORNEY, and WILLIAM 
J. FEIMSTER. P&S Docket No. 5988. Decided June 23, 1982. 


Market agency—Consignment—Accounts of purchase/invoices/billings, 
false or misleading— Accounts and records—Civil penalty—Consent 


Respondent William J. Feimster consented to an order to cease and desist from purchasing 
for his own speculative account, livestock consigned to a market agency for sale on a 
commission basis where respondent is in any way affiliated with such market agen- 
cy; permitting anyone affiliated with a market agency to purchase for his own 
speculative account, livestock consigned to such market agency for sale on a com- 
mission basis; permitting employees engaged in the actual conduct of auction sales 
at any market agency to purchase livestock from consignments for any purpose; and 
inserting or failing to insert in accounts of purchase, invoices, billings any informa- 
tion where such insertion or omission results in a false, inaccurate or misleading 
record. Respondent shall also maintain complete and accurate records, and is as- 
sessed a civil penalty of $2,000.00. 


Allan R. Kahan, for complainant. 
J. Ed Stone, Siler City, N.C., for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION WITH RESPECT TO 
RESPONDENT WILLIAM J. FEIMSTER 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seg.) by a Complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agricul- 
ture, alleging that the respondents willfully violated the Act and. the 
regulations promulgated thereunder. This decision is entered pursuant 
to the consent decision provisions of the Rules of Practice applicable to 
this proceeding (7 CFR 1.138). 

Respondent William J. Feimster admits the jurisdictional allegations 
in paragraph I of the Complaint as they apply to him and specifically ad- 
mits that the Secretary has jurisdiction in this matter, neither admits 
nor denies the remaining allegations, waives oral hearing and further 
procedure, and consents and agrees, for the purpose of settling this pro- 
ceeding and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. William J. Feimster, hereinafter referred to as respondent Feim- 
ster, is an individual residing at Route 1, Box 27-B, Union Grove, North 
Carolina 28689. 
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2. Respondent Feimster is, and at all times material herein was: 

(a) Secretary-treasurer and owner of 33% of the shares of stock is- 
sued by respondent Iredell; and 

(b) In combination with respondents W.H. Horney and H. L. 
Horney, responsible for the management, direction and control of the 
policies, practices and activities of respondent Iredell, a posted stock- 
yard and registered market agency under the Act. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


Respondent William J. Feimster, his agents, employees, successors 
and assigns, directly or through any corporate or other device, in connec- 
tion with his operations under the Act, shall cease and desist from: 

(1) Entering into any arrangement, agreement or understanding 
with any other person for the purpose of purchasing for their own specu- 
lative account livestock consigned to a market agency for sale on a com- 
mission basis, where respondent is an owner, officer, director, substan- 
tial stockholder, agent or employee of such market agency; 

(2) Permitting any owner, officer, agent or employee of any market 
agency in which respondent is, in whole or in part, an owner with re- 
sponsibility for direction, management or control, to purchase for his 
own speculative account livestock consigned to the market agency for 
sale on a commission basis; 

(3) Permitting auctioneers, weighmasters or other employees en- 
gaged in the actual conduct of auction sales at any market agency in 
which respondent is, in whole or in part, an owner with responsibility 
for direction, management or control, to purchase livestock from con- 
signments for any purpose; 

(4) Purchasing for his own speculative account livestock consigned 
to a market agency for sale on a commission basis, where respondent is 
an owner, officer, director, substantial stockholder, agent or employee of 
such market agency; and 

(5) Inserting or failing to insert in accounts of purchase, invoices, 
billings, or any other document prepared in connection with the pur- 
chase or sale of livestock, any statement or information where such in- 
sertion or omission results, in whole or in part, in a false, inaccurate or 
misleading record of such livestock purchase or sale transaction. 

Respondent shall keep and maintain accounts, records and memoran- 
da which fully and correctly disclose all transactions involved in his busi- 
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ness as a market agency or dealer subject to the Act, including, but not 
limited to true and correct copies of accounts of sale for livestock sold on 
commission which show the full, true and correct name of the purchaser 
of consigned livestock. 

Respondent Feimster is hereby assigned a civil penalty of two thou- 
sand dollars ($2,000.00). 

The provisions of this Order shall become effective on the sixth day af- 
ter service of this Order on the respondent. 

Copies of this decision shall be served upon the parties. 


(No. 21,649) 


In re HOLMES LIVESTOCK, INC., and STEVE S. HOLMES, an individ- 
ual. P&S Docket No.6001. Decided June 25, 1982. 


Dealer—Insufficient funds checks—Failure to pay when due—Accounts 
and records—Suspension of registration—Consent 


Respondents consented to an order to cease and desist from issuing insufficient funds 
checks; and failing to pay, when due, the full purchase price of livestock. Re- 
spondents shall also maintain complete and accurate records, and the corporate 
respondent is suspended as a registrant for five months and thereafter until no long- 
er insolvent. 


Roberta Swartzendruber,, for complainant. 
Respondent, pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seg.) by a Complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agricul- 
ture, alleging that the financial condition of the corporate respondent 
does not meet the requirements of the Act, and that the respondents 
have willfully violated the Act and the regulations issued thereunder (9 
CFR 201.1 et seq.). This decision is entered pursuant to the consent deci- 
sion provisions of the Rules of Practice applicable to this proceeding (7 
CFR 1.138). 

The respondents admit the jurisdictional allegations in paragraph I of 
the Complaint and specifically admit that the Secretary has jurisdiction 
in this matter, neither admit nor deny the remaining allegations, waive 
oral hearing and further procedure, and consent and agree, for the pur- 
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pose of settling this proceeding and for such purpose only, to the entry 
of this decision. 
The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Steve S. Holmes, hereinafter referred to as the individual respond- 
ent, at all times material herein was: 

(a) A dealer conducting business through Holmes Livestock, Inc., a 
corporation owned, directed, managed and controlled the individual 
respondent. His principal place of business is located in Scottsville, Ken- 
tucky and his mailing address is Route 7, Scottsville, Kentucky 42164; 
and 

(b) Not registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce. 

2. Respondent Holmes Livestock, Inc., hereinafter referred to as the 
corporate respondent, was at all times material herein: 

(a) Engaged in the business of buying and selling livestock in com- 
merce for its own account; and 

(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


Individual respondent Steve S. Holmes, and corporate respondent 
Holmes Livestock, Inc., its officers, directors, agents, employees, suc- 
cessors and assigns, directly or through any corporate or other device, in 
connection with their operations as a dealer, shall cease and desist from: 

(1) Issuing checks in payment for livestock without having sufficient 
funds to pay such checks available in the bank account(s) from which 
such checks are to be paid; and 

(2) Failing to pay, when due, the full purchase price of livestock. 

Respondents shall keep and maintain records which fully and correct- 
ly disclose all transactions involved in their business subject to the Act, 
including a general ledger, a cash receipts and cash disbursement jour- 
nal, an accounts payable and accounts receivable ledger, complete live- 
stock inventory records and complete reconciliations of their dealer live- 
stock bank accounts. 
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Corporate respondent is suspended as a registrant under the Act for a 
period of five months and thereafter until it demonstrates that it is no 
longer insolvent. When corporate respondent demonstrates that it is no 
longer insolvent, a supplemental order will be issued in this proceeding 
terminating this suspension after the expiration of the five month peri- 
od of suspension. 
The provisions of this Order shall become effective on the sixth day af- 
ter service of this Order on the respondents. 
Copies of this decision shall be served upon the parties. 


(No. 21,650) 


In re PALMER G. “BUD” HULINGS d/b/a OSAGE COUNTY LIVESTOCK AUC- 
TION. P&S Docket No. 6012. Decided June 28, 1982. 


Dealer—Market agency—Insolvency—Shippers’ proceeds account— 
Accounts and records—Suspension of registration—Consent 


Respondent consented to an order to cease and desist from engaging in business while his 
current liabilities exceed his current assets; and failing to deposit into or maintain 
properly its account for shippers’ proceeds. Respondent shall also maintain com- 
plete and accurate records, and is suspended as a registrant until the deficit in his 
shippers’ proceeds account is eliminated and until no longer insolvent. 


Allan R. Kahan, for complainant. 
Respondent, pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. §181 et seq.) by a Complaint filed by the Administrator, Pack- 
ers and Stockyards Administration, United States Department of Agri- 
culture, alleging that the respondent’s financial condition does not meet 
the requirements of the Act (7 U.S.C. §204) and that the respondent 
willfully violated the Act and the regulations issued thereunder (9 CFR 
§201.1 et seq.). This decision is entered pursuant to the consent decision 
provisions of the Rules of Practice applicable to this proceeding (7 CFR 
§1.138). 

The respondent admits the jurisdictional allegations in paragraph 1 of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
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waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 
The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Palmer G. “Bud” Hulings, hereinafter referred to as the respond- 
ent, is an individual doing business as Osage County Livestock Auction, 
and whose business mailing address is 301 West First Street, Overbrook, 
Kansas 66524. 

2. The respondent is, and at all times material herein was: 

(a) Engaged in the business of conducting and operating the Osage 
County Livestock Auction stockyard, a posted stockyard under the Act, 
hereinafter referred to as the stockyard; 

(b) Engaged in the business of buying and selling livestock on a com- 
mission basis in commerce; and 

(c) Registered with the Secretary of Agriculture as a market agency 
to buy and sell livestock on a commission basis and as a dealer to buy and 
sell livestock for his own account. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


Respondent Palmer G. “Bud” Hulings, directly or indirectly, or 
through any corporate or other device, shall cease and desist from: 

1. Engaging in business as a market agency or dealer in commerce 
during any period in which his current liabilities exceed his current as- 
sets; 

2. Failing to deposit in his Custodial Account for Shippers’ Proceeds, 
within the time prescribed by section 201.42 (c) of the regulations (9 
CFR §201.42 (c) ), an amount equal to the proceeds receivable from con- 
signed livestock, including an amount equal to market support pur- 
chases made by respondent; 

3. Failing to otherwise maintain his Custodial Account for Shippers’ 
Proceeds in conformity with section 201.42 of the regulations (9 CFR 
§201.42). 

Respondent shall keep and maintain accounts, records and memoran- 
da which completely and accurately disclose the nature of all transac- 
tions involved in his business under the Act, including: (1) a general 
ledger; and (2) purchase invoices of all livestock purchases. 
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Respondent Palmer G. “Bud” Hulings is suspended as a registrant un- 
der the Act until such time as he shall demonstrate that he is no longer 
insolvent and that the deficit in his Custodial Account for Shippers’ Pro- 
ceeds has been eliminated. When respondent demonstrates that he is no 
longer insolvent and that the deficit in his Custodial Account for Ship- 
pers’ Proceeds has been eliminated, a supplemental order will be issued 
terminating this suspension. 

The provisions of this Order shall become effective on the sixth day af- 
ter service of this Order on the respondent. 

Copies of this decision shall be served upon the parties. 
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COURT DECISION 


UNITED FRUIT AND VEGETABLE Co. INC. v. DIRECTOR, FRUIT AND VEGE- 
TABLE DIVISION. (Supreme Court No. 81-1930) (USDA PACA Dock- 
et No. 2-5536) Ruling below (CA8, 668 F2d 983). 


Certiorari denied 


Failure of fruit and vegetable dealer to make offer of proof as to what 
it could show by obtaining its books and records seized by FBI as part of 
Department of Agriculture investigation warranted administrative law 
judge’s denial of continuance in Perishable Agricultural Commodities 
Act proceeding to revoke dealer’s license to deal in perishable agricultur- 
al products; Department of Agriculture’s decision to revoke license for 
“repeated” and “flagrant” violations of Act, based on debts listed in deal- 
er’s bankruptcy petition and invoices from unpaid produce sellers, is sup- 
ported by substantial evidence. (50 LW 3944) 6-1-82. 


DISCIPLINARY DECISIONS 
(No. 21,651) 


In re E.L. KEMPF & Son, INc. PACA Docket No. 2-5882. Decided 
March 25, 1982. 


Failure to make full payment promptly—Revocation of license 
Respondent’s failure to make full payment promptly with respect to numerous transac- 
tions constitutes willful, flagrant and repeated violations of the Act for which 


respondent’s license is revoked. 


Edward M. Silverstein, for complainant. 
Respondent, pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION AND ORDER 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) hereinafter 
referred to as the “PACA”, instituted by a complaint filed on November 
16, 1981, by the Director, Fruit and Vegetable Division, Agricultural 
Marketing Service, United States Department of Agriculture. It is al- 
leged in the Complaint that, during the period of February 1980 through 
October 1980, respondent, in interstate commerce, received and accept- 
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ed 124 lots of perishable agricultural commodities which it then sold and 
from which it realized proceeds but for which it failed to make full pay- 
ment promptly of the net proceeds in the amount of $226,446.55. Fur- 
ther, it is alleged in the Complaint that, during the period March 1979 
through October 1980, respondent, in interstate commerce, purchased, 
received and accepted 49 lots of perishable agricultural commodities, 
from three sellers but failed to make full payment promptly of the 
agreed purchase prices, or balances, thereof, in the total amount of 
$114,790.65. 

A copy of the complaint was served upon respondent on December 31, 
1981, which complaint has not been answered. The time for filing an an- 
swer having run, and upon the motion of the complainant for the issu- 
ance of a default order, the following Decision and Order is issued with- 
out further investigation or hearing pursuant to section 1.139 of the 
Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. Respondent, E. L. Kempf & Son, Inc., is a corporation whose ad- 
dress is 24 South Water Market, Chicago, Illinois 60608. 

2. Pursuant to the licensing provisions of the PACA, license number 
760409 was issued to respondent on September 18, 1975, was renewed 
annually, and was last subject to renewal on or before September 18, 
1981. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period February 1980 through October 1980, respondent, in interstate 
commerce, received and accepted 124 lots of perishable agricultural 
commodities which it then sold and from which it realized proceeds but 
for which it failed to make full payment promptly of the net proceeds in 
the amount of $226,446.55. 

4. As more fully set forth in paragraph 6 of the complaint, during the 
period of March 1979 through October 1980, respondent purchased, re- 
ceived and accepted in interstate commerce from 3 sellers, 49 lots of per- 
ishable agricultural commodities, but failed to make full payment 
promptly of the agreed purchase prices, or balances thereof, in the total 
amount of $114,790.65. 

5. Our November 12, 1980, respondent filed a petition in bankruptcy 
in the United States Bankruptcy Court for the Northern District of Ili- 
nois, Eastern Division, which was designated case No. 80-B15071. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect to 
the 173 transactions set forth in Findings of Fact Nos. 3 and 4 above, 
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constitutes willful, repeated and flagrant violations of Section 2 of the 
Act (7 U.S.C. 499b), for which the Order below is issued. 


ORDER 


Respondent’s license is revoked. 

This Order shall take effect on the eleventh day after this Decision be- 
comes final. 

Pursuant to the Rules of Practice governing procedures under the Act, 
this Decision will become final without further proceedings thirty five 
days after service hereof unless appealed to the Secretary by a party to 
the proceedings within thirty days after service as provided in sections 
1.139 and 1.145 of the Rules of Practice (7 CFR 1.139 and 1.145). 

Copies hereof shall be served upon the parties. [The Decision and Or- 
der became final on June 1, 1982—Ed.]. 


(No. 21,652) 


In re NIELSEN PRODUCE Co. PACA Docket No. 2-5919. Decided 
April 27, 1982. 


Failure to make full payment promptly—Publication of the facts 


Respondent’s failure to make full payment promptly for numerous transactions constitutes 
willful, flagrant and repeated violations of the Act. The facts and circumstances set 
forth shall be published. 


Edward M. Silverstein, for complainant. 
Respondent, pro se. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) hereinafter 
referred to as the “Act”, instituted by a complaint filed on January 15, 
1982, by the Director, Fruit and Vegetable Division, Agricultural Mar- 
keting Service, United States Department of Agriculture. It is alleged in 
the complaint that, during the period February 1981 through July 1981, 
respondent purchased and accepted, in interstate or foreign commerce, 
from 78 sellers, 171 lots of fruit and vegetables, all being perishable ag- 
ricultural commodities, but failed to make full payment promptly of the 
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agreed purchase prices or balances thereof in the total amount of 
$773,434.95. A copy of the complaint was served on respondent but 
respondent failed to file a formal answer thereto. In lieu thereof, 
respondent sent the Hearing Clerk a letter in which it, in essence, admits 
its failures to pay. Respondent, also, claims that it was not paid for the 
produce by its customer, and that its violations were not willful. 
Inasmuch as the respondent has not filed a formal answer and did not, 
in its letter, deny the material aspects of the complaint, the following 
Decision and Order is issued without further investigation or hearing 
pursuant to section 1.139 of the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. Respondent, Nielsen Produce Co., is a partnership of Carl D. Niel- 
sen and Leadell D. Nielsen, whose address is P.O. Box 2352, Idaho Falls, 
Idaho 83401. 

2. Pursuant to the licensing provisions of the Act, license number 
760613 was issued to respondent on October 31, 1975, was renewed an- 
nually, but terminated on October 31, 1981, pursuant to §4 (a) of the 
PACA (7 U.S.C. 499d (a) ), when respondent failed to pay the required 
annual license fee. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period February 1981 through July 1981, respondent purchased and ac- 
cepted in interstate or foreign commerce, from 78 sellers, 171 lots of 
fruit and vegetables, all being perishable agricultural commodities, but 
failed to make full payment promptly of the agreed purchase prices, or 
balances thereof, in the total amount of $773,434.95. 


CONCLUSIONS 


Although respondent did not file a formal answer to the complaint, it 
did send a letter to the Hearing Clerk in which it denied that its viola- 
tions were willful and claimed, in effect as excuse, that it was not paid 
for the produce by its customers. 

“Under the PACA, an action is willful if a prohibited act is done inten- 
timally, irrespective of evil intent, or done with careless disregard of 
statutory requirements.” American Fruit Purveyors, Inc. v. U.S., 630 
F.2d 370, 374 (5th Cir. 1980), cert. den., 450 U.S. 997 (1981). The cir- 
cumstances of this case, where respondent continued its operations for 
many months with the knowledge that it likely would not be able to pay 
for any of the numerous transactions which took place, present evidence 
of its willfulness. George Steinberg and Son, Inc. v. Butz, 491 F.2d 988 
(2d Cir.), cert. den., 419 U.S. 830 (1974). 
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Moreover, that respondent was not paid by its customers for the pro- 
duce is no defense to a disciplinary complaint. The PACA demands pay- 
ment not excuses. The Connecticut Celery Co., 40 Agric. Dec. 1131 
(1981). 

Respondent’s failures to make full payment promptly with respect to 
the 171 transactions set forth in Finding of Fact No. 3, above, consti- 
tutes willful, repeated and flagrant violations of section 2 of the Act (7 
U.S.C. 499b), for which the Order below is issued. 


ORDER 


A finding is made that respondent has committed willful, flagrant and 
repeated violations of section 2 of the PACA, (7 U.S.C. 499b), and the 
facts and circumstances set forth above shall be published. 

This Order shall take effect on the eleventh day after this decision be- 
comes final. 

Pursuant to the Rules of Practice governing procedures under the Act, 
this Decision will become final without further proceedings thirty-five 
days after service hereof unless appealed to the Secretary by a party to 
the proceeding within thirty days after service as provided in sections 
1.139 and 1.145 of the Rules of Practice (7 CFR 1.139 and 1.145). 

Copies hereof shall be served upon the parties. [The Decision and Or- 
der became final on June 8, 1982—Ed.]. 


(No. 21,653) 


In re CARLTON F. STOWE, INC., a/t/a SOUTHERN TIER PRODUCE 
Co. PACA Docket No. 2-5730. Decided June 4, 1982. 


Failure to make full payment promptly—Revocation of license— 
Publication of facts 


Respondent’s failure to make full payment promptly constitutes willful, flagrant and re- 
peated violations of the Act for which respondent’s license is revoked. The facts and 
circumstances set forth shall be published. 


Victor W. Palmer, Administrative Law Judge. 
Edward M. Silverstein, for complainant. 
Martin A. Hotvet, Canisteo, N.Y., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.), in which 
Administrative Law Judge Victor W. Palmer filed an initial decision and 
order on March 10, 1982, dismissing the complaint. 

On April 9, 1982, complainant appealed to the Judicial Officer, to 
whom final administrative authority to decide the Department’s cases 
subject to 5 U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. 
§ 2.35).1 On May 10, 1982, the case was referred to the Judicial Officer 
for decision. 

The complaint alleges that during the period June 1979 through No- 
vember 1979, respondent committed wilful, flagrant and/or repeated 
violations of § 2 (4) of the Act (7 U.S.C. § 499b (4) ) by purchasing 520 
lots of “chipping” quality potatoes from 38 sellers in interstate and for- 
eign commerce, and failing to make full payment promptly of the agreed 
purchase prices. The complaint alleges that $735,683.26 of the purchase 
prices remains unpaid. 

Judge Palmer found that respondent violated the Act, as alleged in the 
complaint, but dismissed the complaint because of considerations relat- 
ing to respondent’s bankruptcy proceeding, which he found was largely 
caused by the bankruptcy of Crouthamel Potato Chip Company, Inc. For 
the reasons set forth below, I disagree with Judge Palmer’s conclusions, 
and believe that respondent’s license should be revoked. 


FINDINGS OF FACT 


1. The address of Carlton F. Stowe, Inc., a/t/a Southern Tier Produce 
Co., is R.D. 1, West Creek Road, Avoca, New York 14809. 

2. Pursuant to the licensing provision of the Perishable Agricultural 
Commodities Act, license number 671803 was issued to respondent on 
April 10, 1976. This license was renewed annually. 

3. During the period June 1979 through November 1979, respondent 
purchased 520 lots of “chipping” quality potatoes, a perishable agricul- 
tural commodity, from 38 sellers in interstate and foreign commerce, 
which commodity was received and accepted by respondent, but for 
which respondent failed to make full payment promptly of the agreed 


1. The position of Judicial Officer was established pursuant to the Act of April 4, 1940 
(7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 
(1953), reprinted in 5 U.S.C. app., at 764 (1976). The Department’s present Judicial Officer 
was appointed in January 1971, having been involved with the Department’s regulatory 
programs since 1949 (including 3 year’s trial litigation; 10 years’ appellate litigation relat- 
ing to appeals from the decisions of the prior Judicial Officer; and 8 years as administrator 
of the Packers and Stockyards Act regulatory program). 
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purchase prices, or balances thereof, in the total amount of $735,683.26. 
Respondent’s agreement with its suppliers called for payment of the 
agreed purchased prices within 30 days after acceptance. 

4. An annual meeting of respondent’s Board of Directors was held on 
January 5, 1978. At that meeting, the Directors of the corporate re- 
spondent resolved to write off $60,052.25 in Bad Debts for the year 
1977 owed it by “Crouthamel Potato Chip Co. — Quakertown, PA.” 

5. On December 28, 1978, a special meeting of respondent’s Board of 
Directors was held for the specific purpose of discussing and determin- 
ing “ the extent of worthlessness of the account of Crouthamel Potato 
Chip Company Inc.” It was reported in the minutes of that meeting “that 
the [Crouthamel Potato Chip Company, Inc.] account in 1978 became 
worthless in the amount of $125,607.00.” 

6. An annual meeting of respondent’s Board of Directors was held on 
January 5, 1979. At that meeting, the Directors of the corporate re- 
spondent resolved to write off $125,607.00 in Bad Debts for the year 
1978 owed it by the “Crouthamel Potato Chip Co. — Quakertown, PA.” 

7. On May 10, 1979, a special meeting was held of respondent’s Board 
of Directors for the specific purpose of examining and evaluating “the 
present status of Crouthamel Potato Chip Company, Inc. as a future 
market for the sale of potatoes, in light of recent events which have oc- 
cured [sic] within the Company.” It was resolved, at the meeting, that re- 
spondent should continue the “highly risky” practice of selling to 
Crouthamel for the following reasons: 


The most significant event, which leads us to believe 
that we might commence trading on a pay as you buy ba- 
sis, is the lifting of the restraining order by the court in At- 
lanta, Georgia, which order restrained Crouthamel from 
using the “Daddy Crisp” label. With the lifting of this or- 
der, the Company is now free to commence production of 
fresh potato chips in the canister can. 


After a thorough examination of the domestic and over- 
seas market for fresh potato chips in canister cans, be it re- 
solved that Carlton F. Stowe Inc. commence selling pota- 
toes to Crouthamel Potato Chip Company Inc. on terms 
that all shipments of potatoes are paid within thirty to six- 
ty days. Although this arrangement may be highly, risky, 
if successful, our recovery potential of the past due ac- 
count could be enhanced. 


8. On October 16, 1979, the Crouthamel Potato Chip Company, Inc., 
whose last known address was Post Office Box 818, Quakertown, Penn- 
sylvania 18951, filed in bankruptcy. Crouthamel was a major customer 
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of respondent. When it entered into bankruptcy, it was indebted to re- 
spondent. Respondent has filed an unchallenged Proof of Claim in the 
Crouthamel bankruptcy in the amount of $776,459.23. Of this amount, 
respondent has received nothing. 

Respondent’s Proof of Claim shows Crouthamel’s indebtedness to re- 
spondent of $384,028.86, as of December 8, 1978, for transactions from 
1972 to November 1, 1978, and of an additional $335,062.59, plus inter- 
est, for potatoes shipped to Crouthamel by respondent from May to 
October, 1979, which includes the period involved in this case. 

9. On November 16, 1979, respondent filed a Petition pursuant to 
Chapter 11 of the Bankruptcy Code (11 U.S.C. § 1101 et seq.) with the 
United States Bankruptcy Court for the Western District of New York, 
docketed as case No. 79-24162. 

10. The Schedule A-3 filed by respondent in its bankruptcy proceed- 
ing substantially verifies the allegations made in the complaint in the 
present proceeding as to respondent’s failure to pay $735,683.26 to 38 
potato sellers. However, as part of the bankruptcy proceeding, payments 
of $379,601.44 have been made to the produce creditors named in the 
complaint filed herein, leaving a balance due them of $356,081.82. 

11. On June 16, 1980, the Regulatory Branch, Fruit and Vegetable 
Division, Agricultural Marketing Service, U.S. Department of Agricul- 
ture, received a letter, dated June 11, 1980, from Edward J. Degnan, 
Plechan, Schwartz and Sylvester, P.C., concerning respondent’s bank- 
ruptcy. A copy of the letter was sent to the Bankruptcy Court (which is 
indicated on the original sent to the Regulatory Branch). The letter en- 
closed a copy of respondent’s proposed reorganization plan, approved by 
the creditor’s committee, which was submitted to the Bankruptcy Court. 
The reorganization plan’s “Disclosure Statement Pursuant to Section 
1125” and “Plan of Reorganization” both expressed the assumption that 
there would be no litigation by any parties, including the “United States 
Department of Agriculture PACA.” In the June 11, 1980, letter, Mr. 
Degnan states: 


I enclose herewith a copy of the proposed reorganization 
plan, approved by the creditors’ committee, and which has 
been submitted to the U.S. Bankruptcy Court for the 
Western District of New York. The matter will come on be- 
fore the Court on July 7, 1980. Copies of the plan, I under- 
stand, are being sent to the creditors and other interested 
parties. I have forwarded copies to the licensing agencies, 
New York and North Carolina, today. 
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I would appreciate your reviewing the proposed re- 
organization plan. It contemplates that the debtor in pos- 
session will continue in business and will continue to be li- 
censed by the appropriate authorities. 


As you know from the record of the debtor in possession, 
and the predecessor, which was Mr. Stowe individually, 
they have been in business for over 25 years, have had an 
exemplary record, and the only adverse mark on their rec- 
ord, so far as I am able to determine, is the reorganization 
filed on November 16, 1979. This was brought about, and 
caused by the previous reorganization of August 16, 1979, 
of the Crouthamel Potato Chip Company of Pennsylvania, 
and Crouthamel’s failure to pay several hundred thousands 
of dollars due to the debtor in possession, for potatoes de- 
livered to Crouthamel. 


We would appreciate whatever favorable consideration 
your Department is able to give to our attempt at a success- 
ful reorganization, which we believe will benefit all con- 
cerned, including the growers and processors. 


Your courtesy and cooperation with respect to the above 
will be most appreciated. 


The “Disclosure Statement Pursuant to Section 1125,” enclosed with 
Mr. Degnan’s June 11, 1980, letter, states: 


The Plan is based upon the Debtor’s belief that the pres- 
ent forced liquidation value of his principal assets is so 
small as to offer the potential of only a minimal recovery 
to creditors. The reorganization plan provides that Carlton 
F. Stowe, individually, will purchase the physical assets of 
the corporation, subject to all associated liens, for the sum 
of $250,000.00. Said purchase price of $250,000.00 will be 
the proceeds of a personal loan to Carlton F. Stowe from 
The Bath National Bank in the amount of $250,000.00. 
The sale of fixed assets, subject to mortgages and/or liens, 
over a period of time, or on a forced sale basis would result 
in a lower net amount available to the creditors, at a date 
substantially later than that available under the plan. 


The reorganized debtor will act solely as a dealer-broker. 
The debtor, does not believe its anticipated cash flow, in- 
terest payments and expenses, would permit it to make 
cash dividends over a period of years; the making of a com- 
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mitment of cash dividends over a period of years, would be 
overly optimistic, and unrealistic. However, it is, upon in- 
formation and belief, a consensus of a large number of the 
creditors, that economically it is to the benefit of the farm 
community to have the debtor provide a competitive factor 
in the market, for their potato crop, which would have the 
tendency to afford them a greater price. 


Said $250,000 from the sale, together with the cash and 
the net proceeds of current accounts receivable, will be dis- 
tributed as a dividend to the unsecured creditors. This plan 
envisions that there will be no litigation by unsecured 
creditors or any other parties, including regulatory agen- 
cies, secured creditors or the Farmers Home Administra- 
tion, against the debtor, Carlton Stowe or the Bath Na- 
tional Bank. Litigation would be costly, time consuming, 
and the debtor believes counter-productive to the interests 
of all concerned. 


The plan provides for a single payment to creditors. The 
debtor’s claim against Crouthamel, Exhibit A, will be as- 
signed to the creditors’ committee. No payments will de- 
pend on or be keyed to debtor’s performance in the future. 


The “Plan of Reorganization,” enclosed with Mr. Degnan’s June 11, 
1980, letter, states: 


This plan of arrangement assumes the following condi- 
tions and the Plan is predicated upon all conditions being 
met: 


xwekweKk Kk * 


C. That the following agencies or departments of the 
United States, State of New York will not interpose any 
objections to the plan and will agree to the plan: 


1. The United States Department of Agriculture PACA 
ee WE HF 


D. That the following licensing agencies, States, govern- 
mental or regulatory agencies of said States, will not take 
any action or attempt to deny or deprive the debtor of a li- 
cense to continue to operate as a dealer-broker by reason of 
having filed a Chapter XI, and that they will continue to is- 
sue the debtor a license to conduct business as a dealer- 
broker, without requiring an increase in the amount of any 





1122 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 41 A.D. 1116 
bond now in existence, for at least three years from the 
date hereof, and that if no bond is in existence, they will 
not seek to require such a bond. 


1. The United States Department of Agriculture PACA 
RRR Fe Ee 


F. That no creditor, department or agency of the Fed- 
eral or State Government will start, institute or commence 
any litigation directly or indirectly against debtor involv- 
ing or arising out of any matter involved directly or indi- 
rectly in proceedings filed in the Bankruptcy Court of the 
Western District of New York. 


12. On September 22, 1980, pursuant to notices filed one week earli- 
er, September 15, 1980, a hearing was held in the Bankruptcy Court 
with regard to Motions to Modify Respondent’s Proposed Plan of Ar- 
rangement and to Confirm the Plan of Arrangement. 

13. On September 26, 1980, J. J. Gardner, Chief, Regulatory Branch, 
Fruit and Vegetable Division, Agricultural Marketing Service, United 
States Department of Agriculture, sent a letter to Mr. Degnan, respond- 
ent’s attorney, which was received by the latter on or about September 
30, 1980. In that letter, Mr. Gardner states: 


Reference is made to your client, Carlton F. Stowe, Inc., 
Avoca, New York, and its proposal under Chapter 11 of the 
Bankruptcy Code. We understand the matter is before the 
U.S. Bankruptcy Court for the Western District of New 
York, and has been given the designated number 
79-24162. 


It has been brought to our attention that the proposal as- 
sumes that the United States Department of Agriculture 
and other State agencies will not take any action which 
would affect the license of the firm. Also, it is assumed 
that a license to conduct business will be continued to be is- 
sued. 


This letter is to inform you that Carlton F. Stowe, Inc., is 
licensed under the Perishable Agricultural Commodities 
Act and that an investigation is being conducted to deter- 
mine if the firm has committed violations of the Act. If the 
investigation reveals violations that warrant revocation of 
the firm’s license, a disciplinary action will be instituted 
seeking such sanction. In addition, an order confirming the 
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plan results in a discharge and as such, the firm’s license 
automatically terminates as provided in Section 4 (a) of the 
Act. 


14. On the same day Mr. Gardner wrote to Mr. Degnan, September 
26, 1980, referred to in the preceding Finding of Fact, Mr. Degnan sent 
Mr. Gardner a letter, which was received by the Regulatory Branch on 
October 6, 1980. A copy of Mr. Degnan’s letter was sent to Honorable 
Edward D. Haynes, Bankruptcy Judge. (The original to Mr. Gardner 
indicates the copy to Judge Haynes.) In his September 26, 1980, letter, 
Mr. Degnan states: 


Now that your Department is apparently gathering in- 
formation, I must draw the conclusion that you possibly 
have in mind or are planning some disciplinary proceed- 
ings against Mr. Stowe or his firm which may have the ef- 
fect of preventing him from continuing in business. If you 
have such an intent, I think that it would be appropriate 
and fair for you to make such intention known and availa- 
ble to the Bankruptcy Court and the Creditors on or prior 
to October 6, 1980. 


xkwekwekeKk Kw 
If there is any questions as to: 


1. Your department’s intent to conduct a disciplinary 
hearing subsequent to approval of the plan or, 


2. The refusal of the New York State Agriculture & 
Markets to issue a license with a reasonable bond then it 
becomes pointless for Mr. Stowe to mortgage all of his as- 
sets in an effort to continue the debtor in possession in 
business. 


So that the record is clear, I intend to point out these 
matters to the Bankruptcy judge on October 6,1980 and 
indicate to him that if the Court has not had any objection 
or indicates any action from your Department that we 
must assume as a condition precedent to going through 
with the plan, and committing Mr. Stowe’s personal assets 
that your Department has no intention of and will not take 
any disciplinary action for events prior to the Bankruptcy. 
That if any such matters are instituted that we would im- 
mediately seek an Order from the Bankruptcy Court for 
joining them. 
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zkkekwekkkr 


Let the record be clear that if I receive any indication of 
hesitation, reservation or good faith of a disapproval from 
your Department or the New York State Department of 
Agriculture & Markets, I will advise Mr. Stowe not to col- 
lateralize his assets and/or place them in jeopardy. One 
cannot tolerate trickery or deceit in making value judge- 
ments of this magnitude. 


15. On October 1, 1980, Mr. Degnan responded to Mr. Gardner’s 
September 26, 1980, letter, in a letter received by the Regulatory 
Branch on October 7, 1980. A copy of the October 1, 1980, letter was 
sent to the Bankruptcy Judge, Honorable Edward D. Haynes. (The origi- 
nal to Mr. Gardner indicates the copy to Judge Haynes.) In his October 
1, 1980, letter, Mr. Degnan states: 


Thank you for your letter of September 26, 1980. Previ- 
ous to receipt of your letter, I had dictated and forwarded a 
letter to you as a result of the appearance of one of your in- 
vestigators at the Bankruptcy Court on September 22nd. 
This young man also appeared at Mr. Stowe’s place of busi- 
ness and requested various books, records and documents, 
and copies thereof, which apparently amounts to 


thousands of documents. I explained to this young man, 
my concerns, and apparently your letter tends to confirm 
those concerns. 


Your department received a copy of the reorganized plan 
in early or mid June and were quite aware of the contents 
thereof. Upon filing the bankruptcy your department had 
been requested, I understand, through inquiries from Con- 
gressman Barber Conable, to conduct an investigation. At 
this late date to institute an investigation to determine 
whether or not disciplinary action should be taken against 
the debtor in possession would appear to impinge upon the 
jurisdiction of the Bankruptcy Court, and further it would 
be my position that your department has been guilty of 
laches in not having taken such action earlier, if in fact, 
any action were going to be taken. 


Additionally, I have a question concerning Section 499d, 
the last paragraph of your letter, the Constitution of the 
United States, and the Bankruptcy Law as enacted by Con- 
gress. It would seem that your position creates a conflict 
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for the effective carrying out of Congress’s intent of per- 
mitting a debtor in possession to reorganize and continue 
business. 


It is apparent that appropriate applications will have to 
be made to the Bankruptcy Court for some sort of determi- 
nation in view of your apparent position taken at this ex- 
tremely late date in the proceedings. 


16. On November 10, 1980, the respondent’s proposed Plan for Re- 
Organization was approved by the Bankruptcy Court. 

17. On or about November 18, 1980, pursuant to said Plan, Carlton F. 
Stowe individually borrowed $250,000.00 from the Bath National Bank, 
Bath, New York, putting up real and personal property as collateral. Mr. 
Stowe used that money to purchase, in his individual capacity, the plant 
and other assets of the corporation. 

18. On or about November 21, 1980, Carlton F. Stowe, Inc., using the 
money received from the sale of its assets to Carlton F. Stowe, made the 
payments required by the Plan. 

19. In a letter dated December 12, 1980, Mr. Gardner informed re- 
spondent, at its request, of how to dispose of a disciplinary complaint by 
way of consent. Respondent was also advised as to matters relating to re- 
sponsibly connected individuals. 

20. By letter dated December 17, 1980, received by the Regulatory 
Branch on December 22, 1980, Mr. Degnan responded to Mr. Gardner’s 
December 12, 1980, letter. 

21. By letter dated January 6, 1981, the Acting Chief of the Regula- 
tory Branch responded to Mr. Degnan’s December 17, 1980, letter. 

22. By letter dated January 12, 1981, received by the Regulatory 
Branch on January 14, 1981, Mr. Degnan responded to the Acting 
Chief’s January 6, 1981, letter. 

23. On February 11, 1981, complainant filed the complaint at issue 
herein. 

24. Complainant is not a creditor of respondent, was not a party to 
the bankruptcy proceeding, and would not have been permitted to vote 
on confirmation of respondent’s proposed plan of arrangement. 

25. Respondent’s plant and facilities were all sold to Mr. Carlton F. 
Stowe in his individual capacity. Mr. Stowe has allowed the plant and fa- 
cilities now owned by him to be used by Stowe Potato Sales (a company 
owned by his son, Steven). The corporate respondent does not have any 
plant or facilities available for its use, and is presently dormant. 

26. Respondent’s PACA license automatically terminated on Novem- 
ber 10, 1980, by operation of law (7 U.S.C. § 499d (a) (1979 Supp.) ), 
upon confirmation of its plan of arrangement by the Bankruptcy Court. 
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27. Respondent's failure to make full payment promptly of the agreed 
purchase prices referred to in Findings 3 and 10, supra, constitutes wil- 
ful, flagrant and repeated violations of § 2 (4) of the Perishable Agricul- 
tural Commodities Act (7 U.S.C. § 499b (4) ). 


CONCLUSIONS ? 
I 


Respondent has failed to pay for $356,081.82 worth of perishable agri- 
cultural commodities. Failure to pay for produce is a very serious viola- 
tion of the Perishable Agricultural Commodities Act which results in an 
order revoking the license of the offender * since it is the “goal [of the 
Perishable Agricultural Commodities Act] that only financially responsi- 
ble persons should be engaged in the perishable agricultural commodi- 
ties industry,” ‘ and it is the policy of this Department to impose severe 
sanctions for serious violations of any of the regulatory programs ad- 
ministered by the Department to serve as an effective deterrent not only 
to the respondents but also to other potential violators. This policy has 
been followed in all of the Department’s disciplinary proceedings in re- 
cent years. 

The basis for the Department’s sanction policy is set forth at great 
length in numerous decisions, e.g., In re Worsley, 33 Agric. Dec. 1547, 
1556-71 (1974), set forth as Appendix A to this decision.® The Depart- 


2. Portions of the conclusions are taken verbatim or almost verbatim from Campbell, 
“The Perishable Agricultural Commodities Act Regulatory Program,” in 1 Davidson, Agri- 
cultural Law, ch. 4 (1981 and May 1982 Supp.), with the approval of Shepard’s/McGraw- 
Hill Book Company. 

3. E.g., In re Wayne Cusimano, Inc., 40 Agric. Dec. 1154, 1156-59 (1981), appeal 
docketed, No. 81-4397 (5th Cir. Sept. 29, 1981); In re Columbus Fruit Co., 40 Agric. Dec. 
109, 112 (1981), aff'd mem., No. 81-1446 (D.C. Cir. Jan. 19, 1982); In re Baltimore Toma- 
to Co., 39 Agric. Dec. 412, 414-16 (1980); In re Hal Merdler Produce, Inc., 37 Agric. Dec. 
809, 811-12 (1978); In re Solt, 35 Agric. Dec. 721, 723, 726 (1976); In re Catanzaro, 35 
Agric. Dec. 26, 30-36 (1976), affd, No. 76-1613 (9th Cir. Mar. 9, 1977), printed in 36 
Agric. Dec. 467; accord, In re Kafcsak, 39 Agric. Dec. 683, 686-87 (1980), aff, No. 
80-3406 (6th Cir. Dec. 18, 1981). 

4. Marvin Tragash Co. v. USDA, 524 F.2d 1255, 1257 (5th Cir. 1975); accord, Chidsey v. 
Guerin, 443 F.2d 584, 588-89 (6th Cir. 1971); Zwick v. Freeman, 373 F.2d 110, 117 (2d 
Cir.), cert. denied, 389 U.S. 835 (1967); In re Columbus Fruit Co., 40 Agric. Dec. 109, 112 
(1981), aff'd mem., No. 81-1446 (D.C. Cir. Jan. 19, 1982). 

5. Severe sanctions issued pursuant to this policy were sustained in In re Livestock Mar- 
keters, Inc., 35 Agric. Dec. 1552, 1561 (1976), aff'd per curiam, 558 F.2d 748 (5th Cir. 
1977), cert. denied, 435 U.S. 968 (1978); In re Catanzaro, 35 Agric. Dec. 26, 31-32 (1976), 
aff'd, No. 76-1613 (9th Cir. Mar. 9, 1977), printed in 36 Agric. Dec. 467; In re M. & H. Pro- 
duce Co., 34 Agric. Dec. 700, 750, 762 (1975), aff'd mem., 549 F.2d 830 (D.C. Cir.), cert. de- 
nied, 434 U.S. 920 (1977); In re Maine Potato Growers, Inc. , 34 Agric. Dec.773, 796, 801 
(1975), affd, 540 F.2d 518 (1st Cir. 1976); In re Southwest Produce, Inc., 34 Agric. Dec. 
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ment’s sanction policy is also discussed at length in Jn re Esposito, 38 
Agric. Dec. 613, 624-65 (1979), set forth as Appendix B to this decision. 

“Failure to pay violations not only adversely affect the party who is 
not paid for produce, but such violations have a tendency to snowball. 
‘On occasions, one licensee fails to pay another licensee who is then un- 
able to pay a third licensee.’ This could have serious repercussions to pro- 
ducers, licensees and consumers.” * Jn re Columbus Fruit Co., 40 Agric. 
Dec. 109, 114 (1981), affd mem., No. 81-1446 (D.C. Cir. Jan. 19, 1982). 
If the violator who fails to pay for produce does not have a license in ef- 
fect, an order is issued finding that the person has engaged in a repeated 
or flagrant violation of the Act,’ which has the same effect on the 
violator and on persons responsibly connected with the violator as a li- 
cense revocation.*® 

In the present case, respondent’s violations involved a large number of 
transactions, i.e., 520, and were, therefore, repeated.® Also, in view of 


160, 171, 178, aff'd per curiam, 524 F.2d 977 (5th Cir. 1975); In re J. Acevedo & Sons, 34 
Agric. Dec. 120, 133, 145-60, aff'd per curiam, 524 F.2d 977 (5th Cir. 1975); In re Marvin 
Tragash Co., 33 Agric. Dec. 1884, 1913-14 (1974), aff'd, 524 F.2d 1255 (5th Cir. 1975); In 
re Trenton Livestock, Inc., 33 Agric. Dec. 499, 515, 539-50 (1974), aff'd mem., 510 F.2d 
966 (4th Cir. 1975); In re Miller, 33 Agric. Dec. 53, 64-80, affd per curiam, 498 F.2d 1088, 
1089 (5th Cir. 1974). 

6. Although the Act is primarily to protect producers, it “is also ‘for the protection of 
consumers’ (H.R. Rep. No. 1196, 84th Cong., 1st Sess., p. 2), inasmuch as increased indus- 
try costs resulting from failures to pay or other unfair practices are ultimately borne by 
consumers.” Jn re Catanazaro, 35 Agric. Dec. 26, 33 (1976), affd, No. 76-1613 (9th Cir. 
Mar. 9, 1977), printed in 36 Agric. Dec. 467. 

7. E.g.,In re V.P.C., Inc., 41 Agric. Dec. __ (Apr. 14, 1982); In re The Connecticut Celery 
Co., 40 Agric. Dec. 1131, 1133-34, 1151 (1981); In re Kafcsak, 39 Agric. Dec. 683, 686-87 
(1980), aff'd, No. 80-3406 (6th Cir. Dec.18, 1981); In re John H. Norman & Sons Distrib. 
Co., 37 Agric. Dec. 705, 714-21 (1978); In re Pappas Produce, Inc., 36 Agric. Dec. 684, 
694-96 (1977); In re Atlantic Produce Co., 35 Agric. Dec. 1631, 1633, 1643-45 (1976), 
aff'd mem., 568 F.2d 772 (4th Cir.), cert. denied, 439 U.S. 819 (1978); In re King Midas 
Packing Co., 34 Agric. Dec. 1879, 1885-89 (1975); In re M. & H. Produce Co., 34 Agric. 
Dec. 700, 748-52 (1975), aff'd mem., 549 F.2d 830 (D.C. Cir.), cert. denied, 434 U.S. 920 
(1977); In re Marvin Tragash Co., 33 Agric. Dec. 1884, 1896-1914 (1974), affd, 524 F.2d 
1255 (5th Cir. 1975); In re George Steinberg & Son, Inc., 32 Agric. Dec. 236, 253, 266-70 
(1973), aff'd, 491 F.2d 988 (2d Cir.), cert. denied, 419 U.S. 830 (1974). 

8. In re V.P.C., Inc., 41 Agric. Dec. __ (Apr. 14, 1982); In re The Connecticut Celery Co.., 
40 Agric. Dec. 1131, 1151-52 (1981); In re John H. Norman & Sons Distrib. Co., 37 Agric. 
Dec. 705, 714-15 (1978); In re M. & H. Produce Co., 34 Agric. Dec. 700, 750-51 (1975), 
aff'd mem., 549 F.2d 830 (D.C. Cir. 1977), cert. denied, 434 U.S. 920 (1977). 

9. Reese Sales Co. v. Hardin, 458 F.2d 183, 187 (9th Cir. 1972); Zwick v. Freeman, 373 
F.2d 110, 115 (2d Cir.), cert. denied, 389 U.S. 835 (1967); Eastern Produce Co. v. Benson, 
278 F.2d 606, 610 n 6 (3d Cir. 1960); In re Atlantic Produce Co., 35 Agric. Dec. 1631, 1640 
(1976), aff'd mem., 568 F.2d 772 (4th Cir.), cert. denied, 439 U.S. 819 (1978); accord, In re 
V.P.C., Inc., 41 Agric. Dec. __ (Apr. 14, 1982); In re Wayne Cusimano, Inc., 40 Agric. Dec. 
1154, 1156-57 (1981), appeal docketed, No. 81-4397 (5th Cir. Sept. 29, 1981); In re The 
Connecticut Celery Co., 40 Agric. Dec. 1131, 1135 (1981); In re Columbus Fruit Co., 40 
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the large amount of money not paid to shippers, i.e., $356,081.82, and 
the number of transactions, the violations were flagrant.'® They were al- 
so flagrant because they occured over a period of five months (June-No- 
vember 1979) during which respondent was engaging in highly risky 
sales, involving hundreds of thousands of dollars, to Crouthamel Potato 
Chip Co." 

Prior to the 1979 transactions involved here, respondent had written 
off as bad debts, owed it by Crouthamel Potato Chip Co., $60,052.25 for 
the year 1977 and $125,607.00 for the year 1978 (Findings 4 and 5). 
Just one month prior to the beginning of the transactions at issue here, 
respondent’s Board of Directors approved the continuing sales to 
Crouthamel Potato Chip Co., giving Crouthamel 30 to 60 days credit, 
knowing that the “arrangement may be highly risky” (Finding 7). The 
“highly risky” venture was embarked upon for respondent’s personal 
gain, to enhance its “recovery potential” of Crouthamel’s “past due ac- 


count” (Finding 7). If respondent wanted to pursue such a “highly risky” 
venture to enhance its recovery potential of a past due account (dating 
back to 1972, and amounting to about $384,000.00 (Finding 8) ), it 
should have had, or obtained, sufficient capital to gamble at its own ex- 
pense, or that of its financiers, rather than at the expense of innocent 
and unknowing potato growers and shippers. As a result of the “highly 
risky” venture, respondent lost an additional $335,062.59 to Croutha- 


mel for potatoes shipped from May to October, 1979 (Finding 8). 

In addition to being repeated and flagrant, respondent’s violations 
were also wilful, as that term is used in the Administrative Procedure 
Act (5 U.S.C. § 558(c)). In re Shatkin, 34 Agric. Dec. 296, 297-314 
(1975). 


Agric. Dec. 109, 112 (1981), aff'd mem., No. 81-1446 (D.C. Cir. Jan. 19, 1982); In re 
M. & H. Produce Co., 34 Agric. Dec. 700, 748 (1975), aff'd mem., 549 F.2d 830 (D.C. Cir.), 
cert. denied, 434 U.S. 920 (1977). 

10. Reese Sales Co. v. Hardin, 458 F.2d 183, 187 (9th Cir. 1972); In re V.P.C., Inc., 41 
Agric. Dec. __ (Apr. 14, 1982); In re Wayne Cusimano, Inc., 40 Agric. Dec. 1154, 1156-57 
(1981), appeal docketed, No. 81-4397 (5th Cir. Sept. 29, 1981); In re The Connecticut 
Celery Co., 40 Agric. Dec. 1131, 1135 (1981); In re Columbus Fruit Co., 40 Agric. Dec. 109, 
112-13 (1981), aff'd mem., No. 81-1446 (D.C. Cir. Jan. 19, 1982); In re John H. Norman & 
Sons Distrib. Co., 37 Agric. Dec. 705, 709-14 (1978); In re Catanzaro, 35 Agric. Dec. 26, 31 
(1976), aff'd, No. 76-1613 (9th Cir. Mar. 9, 1977), printed in 36 Agric. Dec. 467; In re M. & 
H. Produce Co., 34 Agric. Dec. 700, 747 (1975), aff'd mem., 549 F.2d 830 (D.C. Cir.), cert. 
denied, 434 U.S. 920 (1977). 

11. Cf. Zwick v. Freeman, 373 F.2d 110, 115 (2d Cir.), cert. denied, 389 U.S. 835 (1967), 
In re V.P.C., Inc., 41 Agric. Dec. __ (Apr. 14, 1982); In re The Connecticut Celery Co., 40 
Agric. Dec. 1131, 1135 (1981); In re John H. Norman & Sons Distrib. Co., 37 Agric. Dec. 
705, 709-14 (1978); In re M & H Produce Co., 34 Agric. Dec. 700, 747 (1975), aff'd mem., 
549 F.2d 830 (D.C. Cir.), cert. denied, 434 U.S. 920 (1977) (all involving continuing, high- 
risk business activities). 
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Even if respondent had been completely unaware that its transactions 
from June to November 1979 with Crouthamel Potato Chip Co. were 
highly risky, and even if it were determined that respondent had a good 
excuse for the failures to pay involved here, it has repeatedly been held 
under the Act that all excuses are routinely rejected in determining 
whether payment violations occurred or whether violations were wilful 
since “the Act calls for payment—not excuses.” As in the case of 
failure to make full payment, excuses as to why payment could not be 


made promptly are ignored since “the Act calls for payment—not ex- 
” 13 


cuses. 
The reasons why all excuses are rejected in payment violation cases 
under the Perishable Agricultural Commodities Act, and why they are 


12. In re V.P.C., Inc., 41 Agric. Dec. __ (Apr. 14,1982) (non-payment because of finan- 
cial difficulties); In re The Connecticut Celery Co., 40 Agric. Dec. 1131, 1138-40 (1981) 
(non-payment because respondent suddenly and unexpectedly lost a major sales account); 
In re United Fruit and Vegetable Co., 40 Agric. Dec. 396, 404 (1981) (non-payment because 
of financial difficulties), aff'd, No. 81-1554 (8th Cir. Jan. 21, 1982), petition for cert. filed, 
50 U.S.L.W. 3860 (U.S. Apr. 27, 1982) (No. 81-1930); In re Columbus Fruit Co., 40 Agric. 
Dec. 109, 113 (1981) (non-payment because respondent lost a major sales account and a 
large supplier changed its course of dealing with respondent, demanding cash on delivery), 
aff'd mem., No. 81-1446 (D.C. Cir. (Jan. 19, 1982); In re Kafcsak, 39 Agric. Dec. 683, 
685-86 (1980) (non-payment because of strike and failure of others to pay respondent), 
aff'd, No.80-3406 (6th Cir. Dec. 18, 1981); In re John H. Norman & Sons Distrib. Co., 37 
Agric. Dec. 705, 709-14 (1978) (non-payment because of failure of others to pay respond- 
ent); In re Catanzaro, 35 Agric. Dec. 26, 31 (1976) (non-payment because of railroad strike), 
affd, No. 76-1613 (9th Cir. Mar. 9, 1977), printed in 36 Agric. Dec. 467; In re George 
Steinberg & Son, Inc., 32 Agric. Dec. 236, 266-68 (1973) (non-payment because of finan- 
cial difficulties), aff'd, 491 F.2d 988 (2d Cir.), cert. denied, 419 U.S. 830 (1974); accord, In 
re Wayne Cusimano, Inc., 40 Agric. Dec. 1154, 1157 (1981), appeal docketed, No. 81-4397 
(5th Cir. Sept. 29, 1981); In re C. B. Foods, Inc., 40 Agric. Dec. 961 (1981) (non-payment 
because respondent lost a major sales account and three large suppliers would no longer ex- 
tend credit), aff'd mem., No. 81-2197 (3d Cir. Mar. 29, 1982); In re Atlantic Produce Co., 
35 Agric. Dec. 1631, 1632-33, 1641-42 (1976) (non-payment because of financial diffi- 
culties), aff'd mem., 568 F.2d 772 (4th Cir.), cert. denied, 439 U.S. 819 (1978); In re Solt, 
35 Agric. Dec. 721, 723-24 (1976) (non-payment because of bankruptcy of another firm 
owing respondent over $130,000.00); In re King Midas Packing Co., 34 Agric. Dec. 1879, 
1883, 1885 (1975) (non-payment because of financial difficulties); In re Bailey Produce Co., 
8 Agric. Dec. 1403, 1405 (1949) (non-payment because of financial difficulties); In re Josie 
Cohen Co., 3 Agric. Dec. 1013, 1015 (1944) (non-payment because of financial difficulties). 

13. In re V.P.C., Inc., 41 Agric. Dec. __ (Apr. 14, 1982) (delayed payment because of fi- 
nancial difficulties); In re. L. R. Morris Produce Exch., Inc., 37 Agric. Dec. 1112, 1120 
(1978) (delayed payment because of financial difficulties resulting from weather conditions 
and withdrawal from business of a brother); In re Southwest Produce, Inc., 34 Agric. Dec. 
160, 167-68 (delayed payment because of financial difficulties resulting from inexperi- 
ence, overbuying and credit sales), aff'd per curiam, 524 F.2d 977 (5th Cir. 1975); In re J. 
Acevedo & Sons, 34 Agric. Dec. 120, 130-31 (delayed payment because of uncollectable ac- 
counts), aff d per curiam, 524 F.2d 977 (5th Cir. 1975). 
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not regarded as mitigating circumstances, are set forth in Jn re Esposito, 
38 Agric. Dec. 613, 632-40 (1979). In that case it is stated, inter alia (38 
Agric. Dec. at 635-40): 


Most of the cases cited by Judge Weber in support of his 
view that mitigating circumstances are improperly disre- 
garded are cases involving failure to pay for produce under 
the Perishable Agricultural Commodities Act. It is true 
that under that regulatory program, excuses as to why 
payment was not made (usually because someone else 
failed to pay the violator) are disregarded in determining 
the sanction. But that is because of the statutory provi- 
sions and the nature and history of that particular regula- 
tory program. 


The Perishable Agricultural Commodities Act makes it 
unlawful to “fail or refuse truly and correctly to account 
and make full payment promptly” (7 U.S.C. 499b (4) ). It 
provides for the automatic suspension of a license if a firm 
fails to pay a reparation award or is discharged as a bank- 
rupt (7 U.S.C. 499g (d), 499d (a) ).” [Footnote 7 states: “The 
Act was amended effective October 1, 1979, to authorize 
the Secretary to continue a license in effect after a dis- 


charge in bankruptcy (92 Stat. 2549, 2673).”] 


The Perishable Agricultural Commodities Act was 
enacted at the request of the regulated industry. It is the 
only regulatory program administered by the Department 
paid for by the regulated industry through license fees. 
Payment violations are the very heart of the regulatory 
program. The industry desires and supports a tough- 
minded administration of the Act which requires full pay- 
ment irrespective of the reasons for non-payment. 


The reason for the Department’s position as to this Act 
was stated as follows in In re J. H. Norman & Sons Distrib- 
uting Co., 37 Agr Dec 705, 715-716, 719-720 (1978): 


Unfortunately for Mr. Norman, he chose to en- 
gage in business in the regulated agricultural 
marketing system, which is probably the only 
field in which inability to pay one’s bills is unlaw- 
ful (or even dishonorable). Debtor’s prisons are 
archaic; bankruptcy has lost its stigma; but the 
failure to pay for fruits and vegetables in com- 
merce is unlawful (7 U.S.C. 499b (4) ). 
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Special laws have been enacted relating to the 
agricultural marketing system because “a sound, 
efficient and privately operated system for dis- 
tributing and marketing agricultural products is 
essential to a prosperous agriculture and is indis- 
pensable to the maintenance of full employment 
. and to the welfare, prosperity, and health of the 
Nation” (7 U.S.C. 1621). 


The failure by produce marketing firms to pay 
for produce would have a tendency to increase 
overall marketing costs which, ultimately, would 
be reflected in lower farm prices, higher con- 
sumer prices, or both. This would be contrary to 
the expressed purpose of Congress to provide for 
“an integrated administration of all laws enacted 
by Congress to aid the distribution of agricultural 
products through research, market aids and serv- 
ices, and regulatory activities, to the end that 
marketing methods and facilities may be im- 
proved, that distribution costs may be reduced 
and the price spread between the producer and 
consumer may be narrowed” (7 U.S.C. 1621). 


The need for a severe sanction in cases of this 
nature was explained in Jn re Sam Leo Catanzaro, 
supra, 35 Agr Dec 26, 32-36 (1976), affirmed sub 
nom. Catanzaro v. United States and Butz, No. 
76-1613 (C.A. 9), decided March 9, 1977 (36 Agr 
Dec 467), as follows (see, also, Tr. 19-70): 


The severe sanction imposed in this 
case for the respondent’s serious, re- 
peated and flagrant violations of the Act 
is consistent with the Congressional pur- 
pose in enacting the statute. “The Per- 
ishable Agricultural Commodities Act is 
admittedly and intentionally a ‘tough’ 
law” (H.R. Rep. No. 1196, 84th Cong., 
1st Sess., p. 2). “The law has fostered an 
admirable degree of dependability and 
fairness in this industry* * *.* * *In 
spite of the strictness of some of the pro- 
visions of the law, the act and its ad- 
ministration by the Department of Agri- 





1132 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 41 A.D. 1116 
culture have won the almost unanimous 
approval of this important food dis- 
tributing industry and now have its vir- 
tually undivided support” (ibid.)."* 


In Birkenfield v. United States, 369 
F.2d 491, 494 (C.A. 3), the Court stated: 


The object of the Act is to sup- 
press unfair and fraudulent 
practices in the _ industry. 
Enacted in 1930, the Act is re- 
garded today as one of the 
government’s most successful 
regulatory programs, and the 
Act has received enthusiastic 
support from members of the 
regulated industry.’® 


The “goal of the [Perishable Agri- 
cultural] Commodities Act [is] that only 
financially responsible persons should 
be engaged in the businesses subject to 
the Act.” Marvin Tragash Co. v. United 
States Dept. of Agr. [524] F.2d [1255] 
(C.A. 5), No. 75-1481, decided Decem- 
ber 24, 1975. The purpose of the Act 
was stated in Zwick v. Freeman, 373 
F.2d 110, 116 (C.A. 2), certiorari denied, 
389 U.S. 835, as follows: 


The Perishable Agricultural 
Commodities Act is designed to 
protect the producers of per- 
ishable agricultural products 
who in many instances must 


14. Accord, S. Rep. No. 2507, 84th Cong., 2d Sess. 3-4 (1956); United States v. William 
B. Mandell Co., 242 F. Supp. 873, 875 (E.D. Pa. 1965). 

15. In a Congressional report as to a 1962 amendment-to the Act, it is stated (H.R. Rep. 
No. 1546, 87th Cong., 2d Sess. 3 (1962) ): “Testimony of the shippers, brokers, wholesalers, 
and other elements of the trade in fresh and frozen fruits and vegetables who have been 
operating under this act is enthusiastically and almost unanimously in its support. It has 
brought a high degree of stability and responsibility to an industry which had frequently 
been beset by instability and irresponsibility. It is regarded as one of our most successful 
regulatory programs.” 
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send their products to a buyer 
or commission merchant who is 
thousands of miles away. It 
was enacted to provide a meas- 
ure of control over a branch of 
industry which is almost exclu- 
sively in interstate commerce, 
is highly competitive, and pre- 
sents many opportunities for 
sharp practice and irresponsi- 
ble business conduct. H. Rept. 
No. 1196, 84th Cong. 1st Sess. 
2 (1955). 


xwekekkk xk 


Revocation of respondent’s license, in 
view of his repeated and flagrant viola- 
tions of the Act, is not only authorized 
by the Act (7 U.S.C. 499h (a) ) [footnote 
omittedj, but is also consistent with 
other provisions of the Act, which are 
not applicable here. ... Similarly, if a 


licensee fails to pay a reparation order 
under the Act, his license is automatical- 
ly suspended until the reparation order 
is paid, irrespective of whether he is un- 
able to pay because of circumstances be- 
yond his control (7 U.S.C. 499g (d) ). 


K xX ER BR 


If a licensee is going to extend credit to its pur- 
chasers in this regulated industry, it must be ade- 
quately capitalized to be able to sustain any losses 
that result. If losses occur which jeopardize a li- 
censee’s ability to meet its obligations, it must im- 
mediately obtain more capital, or suffer the con- 
sequences if violations occur. In this regulated in- 
dustry, the risk of loss should be taken by the 
banking community, whose business it is to sup- 
ply risk capital, or by stockholders or other risk 
takers. Other licensees engaged in business in 
this vital agricultural marketing system should 
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not be subjected to the risk resulting from re- 
spondent’s under-capitalization or bad debt ex- 
perience. 


The peculiar vulnerability of producers of perishable 
agricultural commodities and livestock, and the impor- 
tance of the Department’s regulatory programs to assure 
payment for these commodities, were again recognized by 
Congress in the recent Bankruptcy Act amendments, in 
which it is provided (92 Stat. 2549, 2593): 


§ 525. Protection against discriminatory treatment 


Except as provided in Perishable Agricultural Commodi- 
ties Act, 1930 (7 U.S.C. 499a-499s), the Packers and 
Stockyards Act, 1921 (7 U.S.C. 181-229), and section 1 of 
the Act entitled “An Act making appropriations for the 
Department of Agriculture for the fiscal year ending June 
30, 1944, and for other purposes,” approved July 12, 1943 
(57 Stat. 422; 7 U.S.C. 204),* a governmental unit may not 
deny, revoke, suspend, or refuse to renew a license, permit, 
charter, franchise, or other similar grant to, condition such 
a grant to, discriminate with respect to such a grant 
against, deny employment to, terminate the employment 
of, or discriminate with respect to employment against, a 
person that is or has been a debtor under this title or a 
bankrupt or a debtor under the Bankruptcy Act, or an- 
other person with whom such bankrupt or debtor has 
been associated, solely because such bankrupt or debtor is 
or has been a debtor under this title or a bankrupt or deb- 
tor under the Bankruptcy Act, has been insolvent before 
the commencement of the case under this title, or during 
the case but before the debtor is granted or denied a dis- 
charge, or has not paid a debt that is dischargeable in the 
case under this title or that was discharged under the 
Bankruptcy Act. 


8. This is an Act supplementing the Packers and Stockyards Act. 


Congressman Foley, Chairman of the House of 
Agriculture Committee, explained the need for the fore- 
going special provisions applicable to the Perishable Agri- 
cultural Commodities Act and the Packers and Stockyards 
Act as follows (Proceedings and Debates of the 95th Cong., 
1st Sess., Vol. 19, pp. H 11761-H 11762 (October 28, 
1977) [, now 123 Cong. Rec. 35671-72 (1977) ] ): 
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Under the Packers and Stockyards Act and the 
act of July 12, 1943, persons purchasing livestock 
in commerce are required to conduct their busi- 
nesses in a financially responsible manner, and 
market agencies and dealers * * * are required to 
have a bond and to pay for all livestock pur- 
chased. The licenses of market agencies and deal- 
ers may be suspended if they become insolvent. 
Packers may be ordered to cease and desist from 
failing to pay for livestock and packers who be- 
come insolvent may be ordered to cease and desist 
from operating except under such conditions as 
the Secretary may impose. 


Under the Perishable Agricultural Commodi- 
ties Act, commission merchants, dealers, and 
brokers are required to be licensed and to account 
and pay promptly for all commodities purchased. 
Failure to pay can result in suspension of a li- 
cense, and flagrant and repeated failure may re- 
sult in revocation of a license. Licensees may in 
certain circumstances be required by the Secre- 
tary to post a bond as evidence of financial re- 
sponsibility. And the Secretary may refuse to 
issue licenses to persons who have violated the 
act or have been convicted of a felony. 


The Committee on Agriculture has no quarrel 
with the “fresh-start” philosophy underlying this 
bill. However, that philosophy is not new and has 
heretofore been one of the principal purposes of 
the bankruptcy laws. Because of the peculiar vul- 
nerability of producers of perishable agricultural 
commodities and livestock, Congress has seen fit, 
notwithstanding this philosophy, to enact and 
from time to time amend the Perishable Agricul- 
tural Commodities Act, the Packers and Stock- 
yards Act, and the Act of July 12, 1943. 


The Committee on Agriculture conducted over- 
sight hearings on the PACA program twice in the 
94th Congress and found that the program is gen- 
erally operating well and is serving its purpose in 
protecting the producers of perishable agricul- 
tural commodities and the public. Last year, after 
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extensive hearings, Congress enacted Public Law 
94-410 which made extensive amendments to 
the Packers and Stockyards Act and the act of 
July 12, 1943, to assist the Secretary to prevent 
recurrence of the catastrophic losses to livestock 
producers which attended the bankruptcies of 
several large packers in the past few years. Both 
of these programs must be continued if this Na- 
tion is to continue to have a ready source of nutri- 
tious food at prices which are reasonable to both 
the producer and the consumer. 


Considering all of the circumstances, there is a sound 
basis for the Department’s position that excuses as to why 
payment was not made should not be regarded as a miti- 
gating circumstance where there are serious payment 
violations. Although the Department’s approach to enforc- 
ing the Perishable Agricultural Commodities Act appears 
harsh, in many cases it is not as harsh as it would seem. 
For example, many persons who suffer a financial loss or 
otherwise become in a precarious financial position con- 
tinue to operate for many months and even increase their 
business substantially, without obtaining new capital, 
thereby subjecting many persons who sell produce to them 
to the risk of financial loss. Such conduct has repeatedly 
been characterized as “flagrant.” See In re John H. Nor- 
man & Sons Distributing Co., 37 Agr Dec 705, 713 (1978); 
In re Atlantic Produce Co., 35 Agr Dec 1631, 1640-1641 
(1976), laffd mem., 568 F.2d 772 (4th Cir.), cert. denied, 
439 U.S. 819 (1978) }]; In re Sam Leo Catanzaro, 35 Agr 
Dec 26, 31 (1976), affirmed sub nom. Catanzaro v. United 
States and Butz, No. 76-1613 (C.A. 9), decided March 9, 
1977 (36 Agr Dec 467); In re M. & H. Produce Co., 34 Agr 
Dec 700, 747 (1975), [aff'd mem., 549 F.2d 830 (D.C. Cir.), 
cert. denied, 434 U.S. 920 (1977) ]; In re George Steinberg 
& Son, 32 Agr Dec 236, 243-244 (1973), affirmed sub 
nom. George Steinberg & Son, Inc v. Butz, 491 F.2d 988 
(C.A. 2), certiorari denied, 419 U.S. 830. 


As stated in Zwick v. Freeman, 373 F.2d 110, 115 (C.A. 
2), certiorari denied, 389 U.S. 835— 


it is inconceivable that petitioners were unaware 
of their financial condition and unaware that ev- 
ery additional transaction they entered into was 
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likely to result in another violation of the Com- 
modities Act. It would be hard to imagine clearer 
examples of “flagrant” violations of the statute 
than were exemplified by petitioners’ conduct. 


In addition, many firms which experience losses that 
result in their ultimate failure to pay experience such 
losses because they were not sufficiently cautious in ex- 
tending credit. See, e.g., In re J. H. Norman & Sons Dis- 
tributing Co., 37 Agr Dec 705, 708-709 (1978). 


But even where the failure to receive payment could not 
have been reasonably foreseen, and the firm immediately 
discontinues business (being unable to pay all of its cred- 
itors), if “a licensee is going to extend credit to its pur- 
chasers in this regulated industry, it must be adequately 
capitalized to be able to sustain any losses that result.” Jn 
re J. H. Norman & Sons Distributing Co., 37 Agr Dec 705, 
719 (1978). 


Undoubtedly there have been some cases where the pol- 
icy under the Perishable Agricultural Commodities Act 
has been “harsh,” but “occasional hardship to the individ- 
ual is a consideration outweighed by the declared policy 
of Congress. Zwick v. Freeman, supra, 373 F.2d at 118. 
See, also, United States v. Dotterweich, 320 U.S. 277, 
284-285; Callaghan v. Reconstruction Finance Corp., 297 
U.S. 464, 468; Dairymen’s League Cooperative Ass‘n. v. 
Brannan, 173 F.2d 57, 66 (C.A. 2), certiorari denied, 338 
U.S. 825; General Ice Cream Corp. v. Benson, 113 F. Supp. 
107, 108 (N.D. N.Y.), affirmed, per curiam, 217 F.2d 646 
(C.A. 2).” In re George Steinberg & Son, 32 Agr Dec 236, 
248 (1973), affirmed sub nom. George Steinberg & Son, 
Inc. v. Butz, 491 F.2d 988 (C.A. 2), certiorari denied, 419 
US. 830. 


Accordingly, unless there are decisive considerations relating to re- 
spondent’s bankruptcy that compel a contrary conclusion, respondent’s 
license should be revoked for the repeated and flagrant violations found 
here. 


I 


In the initial decision in this case, Judge Palmer did not determine 
whether respondent had committed flagrant and repeated violations 
warranting revocation of its license. Instead, Judge Palmer held that 
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complainant failed to make a determination, under § 4 (a) of the Act (7 
U.S.C. § 499d (a) (1979 Supp.) ), as to whether the circumstances of re- 
spondent’s bankruptcy did not warrant automatic termination of its li- 
cense under § 4 (a). Section 4 (a) of the Act, as amended by the Bank- 
ruptcy Reform Act of 1978, provides (7 U.S.C. § 499d (a) (1979 Supp.) ): 


That the license of any licensee shall terminate upon said 
licensee, or in case the licensee is a partnership, any part- 
ner, being discharged as a bankrupt, unless the Secretary 
finds upon examination of the circumstances of such bank- 
ruptcy, which he shall examine if requested to do so by 
said licensee, that such circumstances do not warrant such 
termination. 


Judge Palmer held that § 4 (a) is an “express legislative command” to 
make a determination, which is a “condition precedent for exercise of 
our powers of license revocation” (Initial Decision 21). Judge Palmer’s 
holding, in this respect, is erroneous for a number of reasons. 


A 


The Secretary’s power to revoke a license isin § 8 (a) of the Act, which 
was not amended by the 1978 Bankruptcy law. Section 8 (a), which is 
the section involved in the present proceeding, provides (7 U.S.C. 
§ 499h (a) ): 


Whenever (a) the Secretary determines, as provided in 
section 499f of this title, that any commission merchant, 
dealer, or broker has violated any of the provisions of sec- 
tion 499b of this title, or (b) any commission merchant, 
dealer, or broker has been found guilty in a Federal court 
of having violated section 499n (b) of this title, the Secre- 
tary may publish the facts and circumstances of such viola- 
tion and/or, by order, suspend the license of such offender 
for a period not to exceed ninety days, except that, if the 
violation is flagrant or repeated, the Secretary may, by or- 
der, revoke the license of the offender. 


There is nothing in the Act or its legislative history to suggest that the 
Secretary’s power to revoke a license for a flagrant and repeated viola- 
tion can only be exercised, in the case of a bankrupt, if the Secretary has 
first complied with the bankrupt’s request under § 4 (a) for a determina- 
tion as to whether the circumstances of his bankruptcy do not warrant 
the automatic termination of his license under that section. Accordingly, 
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there is no basis for engaging in “judicial legislation” by writing into the 
Act a condition which Congress did not see fit to enact. 

In addition, there is nothing in the 1978 Bankruptcy law or its legis- 
lative history to indicate that the exercise of the Secretary’s discretion 
under § 4 (a) as to automatic license termination is a condition prece- 
dent to the exercise of his power to revoke a license for flagrant and re- 
peated violations of the Perishable Agricultural Commodities Act under 
§ 8 (a) of that Act. As shown above, pages 23-25, in the quotation from 
the Esposito case, in the 1978 Bankruptcy law, Congress specifically ex- 
empted two regulatory programs—the Perishable Agricultural Com- 
modities Act and the Packers and Stockyards Act—from the provisions 
of § 525 of the Bankruptcy law (11 U.S.C. § 525 (1979 Supp.) ) that 
otherwise would have prevented the revocation of a license because of 
bankruptcy or the failure to pay a debt dischargeable under the Bank- 
ruptcy law. 

Section 525 of the 1978 Bankruptcy law was enacted to codify Perez v. 
Campbell, 402 U.S. 637 (1971), which held that a State would frustrate 
the Congressional policy of a fresh start for a debtor if it were permitted 
to refuse to renew a drivers license because a tort judgment resulting 
from an automobile accident had been unpaid as a result of a discharge 
in bankruptcy. Section 525 of the 1978 Bankruptcy law extends the 
Perez holding to both state and federal governmental agencies. The 
legislative history of the 1978 Bankruptcy law states that § 525 codi- 
fies the result of Perez (S. Rep. No. 95-989, 95th Cong., 2nd Sess. 81 
(1978); H.R. Rep. No. 95-595, 95th Cong., 1st Sess. 366-67 (1977) ). But 
as shown above, the Perishable Agricultural Commodities Act regula- 
tory program was expressly excepted from § 525. 

Prior to the 1978 Bankruptcy law, it was held that where a respond- 
ent’s failure to pay under the Perishable Agricultural Commodities Act 
results from bankruptcy, there is no unconscionable or excessive conflict 
between the Department’s disciplinary action revoking the respondent’s 
license under the Perishable Agricultural Commodities Act and the 
bankruptcy law.’® As shown above, § 525 of the 1978 Bankruptcy law 
expressly preserves the right of the Secretary to revoke a bankrupt’s 
license under the Perishable Agricultural Commodities Act because of 
debts dischargeable in bankruptcy. 

The Chairman of the House Committee on Agriculture, who proposed 
the amendment exempting the Perishable Agricultural Commodities 


16. Zwick v. Freeman, 373 F.2d 110, 115-17 (2d Cir.), cert. denied, 389 U.S. 835 (1967); 
In re King Midas Packing Co., 34 Agric. Dec. 1879, 1883-87, 1890-92, 1897-98 (1975); In 
re Marvin Tragash Co., 33 Agric. Dec. 1884, 1908-13 (1974), affd, 524 F.2d 1255, 
1256-58 (5th Cir. 1975); In re George Steinberg & Son, Inc., 32 Agric. Dec. 236, 255-59 
(1973), aff'd, 491 F.2d 988 (2d Cir.), cert. denied, 419 U.S. 830 (1974). 
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Act and the Packers and Stockyards Act from the provisions of § 525 of 
the 1978 Bankruptcy law, stated (123 Cong. Rec. 35671 (1977) ): 


The Agriculture Committee has no quarrel with the basic 
philosophy underlying this provision which is to prevent 
discrimination against a person solely—and I emphasize 
the word “solely’—because that person has undergone 
bankruptcy. However, I am concerned that, without clari- 
fication, the section might be interpreted in such a way as 
to prevent the Secretary of Agriculture from carrying out 
his statutory responsibilities under the Perishable Agri- 
cultural Commodities Act, the Packers and Stockyards 
Act, and the supplementary packers and stockyards legis- 
lation contained in the Act of July 12, 1943, 7 U.S.C. 204. 
This amendment is simply designed to clarify the fact that 
section 525 does not in any way interfere with administra- 
tion by the Secretary of Agriculture of these statutes. 


Other statements made at the same time by the Chairman of the 
House Committee on Agriculture are set forth above (pp. 24-25) in the 
lengthy quotation from the Esposito case, including the Chairman’s 
statement that, under the Perishable Agricultural Commodities Act, 
“[f Jailure to pay can result in suspension of a license, and flagrant and re- 
peated failure may result in revocation of a license” (123 Cong. Rec. 
35672 (1977) ). With that knowledge, Congress passed the amendment 
excepting PACA from § 525 of the Bankruptcy law. 

Although additional legislative history is somewhat superfluous, there 
is further strong legislative history consistent with that set forth above. 

Shortly before the House agreed to amend § 525 of the 1978 Bank- 
ruptcy law by excepting the Perishable Agricultural Commodities Act 
and the Packers and Stockyards Act from the provisions that otherwise 
would have precluded license revocations because of bankruptcy or debts 
dischargeable in bankruptcy, Mr. Panetta stated (123 Cong. Rec. 35672 
(1977) ): 


I commend the gentleman from Washington (Mr. Foley), 
the distinguished chairman of the Committee on Agricul- 
ture, for offering this amendment. As the gentleman 
knows, I will be offering a complementary amendment 
with regard to section 303 that will in effect carry on the 
basic thrust of the gentleman’s amendment. 


The Perishable Agricultural Commodities Act is the 
mainstay of the fresh fruit and vegetable market. What 
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these amendments attempt to do is to restore the authority 
of the Secretary of Agriculture under that law. 


Shortly later, and immediately before the House agreed to the amend- 
ment excepting the Perishable Agricultural Commodities Act from 
§ 525, Mr. Butler stated (123 Cong. Rec. 35673 (1977) ): 


Mr. BUTLER. Mr. Chairman, I would like to note that 
section 525 of the new Bankruptcy Code by its very terms 
applies only in situations in which governmental units, 
either in hiring or in administering licensing programs, 
discriminate solely on the basis of whether a person is, or 
has been, a bankrupt. The gentleman from Washington 
(Mr. Foley) correctly points out that the section applies 
only where the discrimination is practiced “solely” on that 
basis. 


Iam told that lawyers at the Agriculture Committee and 
in the General Counsel’s Office at the Department of 
Agriculture are nevertheless of the opinion that, without 
clarification, section 525 might be interpreted to prevent 
the Secretary from taking necessary regulatory actions un- 
der the Perishable Agricultural Commodities Act, the 
Packers and Stockyards Act, and the act of July 12, 1943, 
7 U.S.C. 204. It is difficult for me to understand this inter- 
pretation. As noted in our report, it was never the inten- 
tion of the Judiciary Committee to interfere with legiti- 
mate regulatory objectives. However, if section 525 is sus- 
ceptible to such interpretations, I am glad of this clarifica- 
tion. 


To summarize, § 8 of the Perishable Agricultural Commodities Act, 
which authorizes the revocation of respondent’s license because of its fla- 
grant and repeated violations of the Act, was not amended in any man- 
ner by the 1978 Bankruptcy law, and is not dependent upon any bank- 
ruptcy related considerations. To be sure that there could be no doubt 
about the matter, § 525 of the 1978 Bankruptcy law was amended to 
expressly authorize the continuation of the Secretary’s license revoca- 
tion authority under the Perishable Agricultural Commodities Act, even 
where the proceeding involves debts dischargeable in bankruptcy. That 
is decisive of the issue here. 

There is, however, a bit of legislative history relating to irrelevant 
amendments to § 4 of the Perishable Agricultural Commodities Act (7 
U.S.C. § 499d (a) and (e) (1979 Supp.) ) upon which respondent relies. 
Specifically, respondent relies on the legislative history as to amend- 
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ments to § 4 (a) and (e) of the Perishable Agricultural Commodities Act 
(7 U.S.C. § 499d (a) and (e) ). The legislative history is from the Senate 
Report as to the 1978 Bankruptcy law, which states (S. Rep. No. 95-989, 
95th Cong., 2d Sess. 160, reprinted in [1978] U.S. Code Cong. & Ad. 
News 5787, 5946): 


Section 303 


This section amends section 4 of the Perishable Agricul- 
tural Commodities Act by conforming it with policy con- 
tained in section 525 of the proposed bankruptcy code. It is 
amended to prohibit denial or revocation of a license solely 
on the basis of the filing of bankruptcy petition, without 
consideration of the factors that may have led to the bank- 
ruptcy. Under subsection (e), a license may be revoked in 
the event of bankruptcy if the circumstances surrounding 
the bankruptcy warrant. The section as amended does not 
prohibit consideration of financial responsibility in licens- 
ing determinations, but simply requires a deeper look than 
the fact of bankruptcy. (emphasis added) 


In the first place, as shown above, respondent’s license is not being re- 
voked “solely on the basis of the filing of bankruptcy petition,” but, 


rather, to carry out the Secretary’s regulatory authority. If respondent 
had never filed for bankruptcy, its license would have been revoked for 
the violations found here. 

Moreover, § 4 of the Act, involved in the two amendments referred to 
in the foregoing legislative history, is not the basis for the present ac- 
tion. The present action is under § 8 of the Act, based on violations of- 
§ 2of the Act. 

The first amendment involved in the foregoing legislative history 
relates to § 4 (a) of the Act. Prior to the 1978 amendments, § 4 (a) pro- 
vided: “That the license of any licensee shall terminate upon said 
licensee, or in case the licensee is a partnership, any partner, being dis- 
charged as a bankrupt.” The 1978 amendments added, following the 
word bankrupt, “unless the Secretary finds upon examination of the cir- 
cumstances of such bankruptcy, which he shall examine if requested to 
do so by said licensee, that such circumstances do not warrant such ter- 
mination” (7 U.S.C. § 499d (a) (1979 Supp) ). 

Prior to the 1978 amendment, the license of a bankrupt licensee ter- 
minated automatically under § 4 (a) even if no PACA violations had 
occurred. For example, prior to 1978, the license of a broker who 
handled no funds, a commission merchant who handled other person’s 
funds faithfully, or a dealer who paid all his produce sellers would have 
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terminated automatically upon bankruptcy even though there were no 
violations of the Perishable Agricultural Commodities Act. Section 4 (a), 
as amended in 1978, gives the Secretary discretionary authority not to 
terminate a bankrupt’s license in appropriate circumstances. 

However, since the present action is not based on the automatic 
termination of respondent’s license under § 4 (a) because of its bank- 
ruptcy, the legislative history as to § 4 (a)is not relevant here. 

The second amendment involved in the legislative history relied on by 
respondent relates to § 4 (e) of the Act. Under § 4 (e) of the Act, as 
amended in 1978, the Secretary may refuse to issue a license in the fol- 
lowing circumstances (7 U.S.C. § 4d (e) (1979 Supp.) ): 


(e) Refusal of license 


The Secretary may refuse to issue a license to an appli- 
cant if he finds that the applicant, or in case the applicant 
is a partnership, any general partner, or in case the appli- 
cant is a corporation, any officer or holder of more than 10 
per centum of the stock has, within three years prior to the 
date of the application, been adjudicated or discharged as a 
bankrupt, or was a general partner of a partnership or of- 
ficer or holder of more than 10 per centum of the stock of a 
corporation adjudicated or discharged as a bankrupt, and 
if he finds that the circumstances of such bankruptcy war- 
rant such a refusal, unless the applicant furnishes a bond 
of such nature and amount as may be determined by the 
Secretary or other assurance satisfactory to the Secretary 
that the business of the applicant will be conducted in ac- 
cordance with this chapter. (emphasis added) 


The emphasized words were added by the 1978 Bankruptcy law. How- 
ever, the Secretary has taken no action against respondent under § 4 (e) 
of the Act. Respondent was not refused a license because respondent or 
anyone else was adjudicated or discharged as a bankrupt. Accordingly, 
that section of the Act is not involved here, and the legislative history as 
to the amendment to § 4 (e)is irrelevant. 

For the foregoing reasons, there is no basis in the Perishable Agricul- 
tural Commodities Act or its legislative history, or the 1978 Bankruptcy 
law or its legislative history, for Judge Palmer’s view that the exercise of 
the Secretary’s authority to revoke under § 8 of the Perishable Agricul- 
tural Commodities Act is dependent upon the exercise of his discretion 
under § 4 (a) of the Act to determine whether the circumstances of a 
bankruptcy warrant the automatic termination of a license solely be- 
cause of the bankruptcy. 
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B 


Judge Palmer’s holding that the Secretary must exercise his discretion 
under § 4 (a) of the Perishable Agricultural Commodities Act as a condi- 
tion precedent to exercising his power to revoke under § 8 of that Act is, 
in effect, a holding that the Secretary is estopped from exercising his 
revocation authority where he has not exercised his discretionary 
authority under § 4(a) of the Act. But it has consistently been held that 
equitable estoppel does not apply to the exercise of the Secretary’s disci- 
plinary authority under the Department’s regulatory statutes. E.g., In re 
Ruster, 41 Agric. Dec. ____ (May 14, 1982); In re Unionville Sales Co., 
38 Agric. Dec. 1207, 1210 (1979) (remand order), final decision, 40 
Agric. Dec. 736 (1981); In re Norwich Beef Co., 38 Agric. Dec. 380, 
396-98 (1979), aff'd, No. H79-210 (D. Conn. Feb. 6, 1981), appeal dis- 
missed, No. 81-6080 (2d Cir. Jan. 22, 1982); In re M. & H. Produce Co., 
34 Agric. Dec. 700, 760-61 (1975), aff'd, 549 F.2d 830 (D.C. Cir.), cert. 
denied, 434 U.S. 920 (1977). In the M. & H. case, just cited, it is stated 
(34 Agric. Dec. at 760-61): 


Even if we were to assume that the facts in this case 
presented a case for equitable estoppel, I adhere to the 
traditional view that equitable estoppel does not apply to 
the Government acting in its sovereign capacity. 


As stated in United States v. Georgia-Pacific Company, 
421 F.2d 92, 100-101 (C.A. 9): * 


25. See also Federal Crop Ins. Corp. v. Merrill, 332 U.S. 380, 383-386; Davis, Adminis- 
trative Law Treatise (1958 ed. and 1970 supp.), §§ 17.01-17.04. 


Numerous cases reflect the position that equitable estop- 
pels may be found against the Government in certain 
situations. Thus the courts have held that an equitable 
estoppel may be found against the Government (1) if the 
Government is acting in its proprietary rather than sover- 
eign capacity; and (2) if its representative has been acting 
within the scope of his authority. 


(1) While it is said that the Government can be estopped 
in its proprietary role, but not in its sovereign role, the au- 
thorities are not clear about just what activities are encom- 
passed by each. In its proprietary role, the Government is 
acting as a private concern would; in its sovereign role, the 
Government is carrying out its unique governmental func- 
tions for the benefit of the whole public. 
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Similarly, in United States v. State of Florida, 482 F.2d 205, 209 (C.A. 
5), the Court stated: 


Whether the defense of estoppel may be asserted against 
the United States in actions instituted by it depends upon 
whether such actions rise out of transactions entered into 
in its proprietary capacity or contract relationships, or 
whether the actions arise out of the exercise of its powers 
of government. The United States is not subject to an 
estoppel which impedes the exercise of the powers of 
government, and is not estopped to deny the validity of a 
transaction or agreement which the law does not sanction. 
Sanitary Dist. v. United States, 266 U.S. 405, 45 S. Ct. 
176, 69 L. Ed. 352 (1925); Utah Power & L. Co. v. United 
States, 243 U.S. 389, 37 S. Ct. 387, 61 L. Ed. 791 (1916). 
Nor does an estoppel arise through an act or representa- 
tion made by an officer or agent without authority to act 
for the government in the premises. Wilber Nat. Bank v. 
United States, 294 U.S. 120, 55 S. Ct. 362, 79 L. Ed. 798 
(1935); Jeems Bayou Fishing & Hunting Club v. United 
States, 260 U.S. 561, 43 S. Ct. 205, 67 L. Ed. 402 (1922). 


There is, however, some support for the view that in 
recent years, “the doctrine of sovereign immunity has be- 
gun to crumble, and so have the rules insulating the 
government from estoppel.” Gestuvo v. District Dir. of 
U.S. Immigration & Nat. Serv., 337 F. Supp. 1093, 1098 
(C.D. Cal.). It has been said that estoppel now “hinges on 
only two considerations: estoppel is available if the govern- 
ment’s wrongful conduct threatens to work a serious injus- 
tice and if the public’s interest would not be unduly dam- 
aged by the imposition of estoppel” (id., at 1099). See, also, 
United States v. Lazy FC Ranch, 481 F.2d 985, 989 (C.A. 
9), in which the Court said that— 


estoppel is available as a defense against the 
government if the government’s wrongful 
conduct threatens to work a serious injustice and 
if the public’s interest would not be unduly dam- 
aged by the imposition of estoppel. Gestuvo v. 
District Dir. of I.N.S., 337 F. Supp. 1093 (C.D. 
Cal. 1971). This proposition is true even if the 
government is acting in a capacity that has tradi- 
tionally been described as sovereign (as distin- 
guished from proprietary) although we may be 
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more reluctant to estop the government when it 
is acting in this capacity. See Georgia-Pacific, 
supra. 


I believe that the older, traditional view best protects the 
public interest and should be adhered to. I would deal with 
wrongful conduct by Government employees through dis- 
ciplinary actions, if their conduct warrants punishment, 
rather than by damaging the public interest to any degree. 


But even if we were to apply the test set forth in the 
Gestuvo and Lazy FC Ranch cases, supra, the public inter- 
est would be “unduly damaged” by the imposition of es- 
toppel here. 


Here as in the M. & H. case, just quoted, even if equitable estoppel 
could be applicable to this proceeding in which the Government is acting 
in its sovereign role rather than its proprietary role, the public interest 
would be “unduly damaged” if the Secretary were estopped from revok- 
ing respondent’s license for the flagrant and repeated violations found 
here. 


C 


Even if estoppel were applicable where the Government is acting in its 
sovereign role, the facts in this case do not support estoppel. If respond- 
ent requested the Secretary to exercise his discretion under § 4 (a) of 
the Perishable Agricultural Commodities Act to determine whether the 
conditions of respondent’s bankruptcy warranted the automatic ter- 
mination of its license under § 4 (a), the request was so vague that com- 
plainant did not recognize it as a request to make a determination under 
§ 4 (a). 

Respondent’s communication, which it now contends was a § 4 (a) re- 
quest, consists of a letter dated June 11, 1980, to the Department en- 
closing a copy of respondent’s proposed reorganization plan (Finding 11). 
The letter requests “your reviewing the proposed reorganization plan,” 
“whatever favorable consideration your Department is able to give to our 
attempt at a successful reorganization,” and “courtesy and cooperation” 
(Finding 11). Although the letter states that the reorganization plan 
“contemplates that the debtor in possession will continue in business and 
will continue to be licensed by the appropriate authorities” (Finding 11), 
the letter appears to be more of a request to review the reorganization 
plan rather than to exercise discretion under § 4 (a). One reading the 
letter could reasonably infer that respondent would be making a request 
in the near future for the Secretary to make a § 4 (a) determination, but 
the letter does not indicate that such a request is then being made. 
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It appears that even respondent’s attorney did not consider his June 
11, 1980, letter asa§ 4 (a) request until he filed respondent’s brief after 
the hearing in this case. No mention of that contention was raised in re- 
spondent’s answer or in the lengthy discussion between the attorneys 
and the administrative law judge preceding the hearing (Tr. 4-44). 

As a result of the vague nature of respondent’s request fora § 4 (a) de- 
termination, if its June 11, 1980, letter was such a request, respondent’s 
June 11, 1980, letter was not reviewed by the Regulatory Branch Chief 
until August 7, 1980, and was then merely filed, not to be answered at 
that time (Tr. 30, 66, 89). 

In any event, however, as a result of the Department’s learning of re- 
spondent’s bankruptcy hearing held on September 22, 1980 (Finding 
12), the Chief of the Regulatory Branch expressly advised respondent by 
a letter dated September 26, 1980, that there was no basis for its 
assumption in the reorganization plan that the Department would take 
no action to affect its license. The Chief stated that “an investigation is 
being conducted to determine if the firm has committed violations of the 
Act,” and that if “the investigation reveals violations that warrant 
revocation of the firm’s license, a disciplinary action will be instituted 
seeking such sanction” (Finding 13). The letter also states that “an order 
confirming the plan results in a discharge and as such, the firm’s license 
automatically terminates as provided in Section 4 (a) of the Act” (Find- 
ing 13). 

Accordingly, assuming that the Department erred in failing to con- 
strue the respondent’s June 11, 1980, letter as a request for a § 4 (a) de- 
termination, the Department, in effect, denied the request on September 
26, 1980," which was prior to the approval of the plan of reorganization 
by the Bankruptcy Court on November 10, 1980 (Finding 16). 

Although the Department’s September 26, 1980, letter was not sent to 
the Bankruptcy Court, it is respondent’s responsibility — not the 
Department’s — to advise the Bankruptcy Court of all relevant informa- 
tion relating to its reorganization plan.’* But, in any event, respondent 


17. The denial of such a request under § 4 (a) is not reviewable by the Department’s Ad- 
ministrative Law Judges or Judicial Officer. The Department’s rules of practice set forth 
the specific sections of the Perishable Agricultural Commodities Act which can be involved 
in proceedings before the Department’s Administrative Law Judges and Judicial Officer, 
and with respect to § 4 of the Act, only proceedings under § 4 (d) (7 U.S.C. § 499d (d) ), 
which relate to the withholding of the issuance of a new license pending an investigation, 
are reviewable by the Department’s Administrative Law Judges and Judicial Officer (7 
C.F.R. § 1.131 (a) ). Hence a determination under § 4 (a) of the Act is not reviewable by 
the Department’s Administrative Law Judges or Judicial Officer. 

18. The Secretary should, of course, when requested, be as helpful as possible to bank- 
rupts and Bankruptcy Courts as to possible Department action affecting a bankrupt. But 
this is not a duty that could give rise to an estoppel. 





1148 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 

Cite as 41 A.D. 1116 
replied to the Department on October 1, 1980, and sent a copy to the 
Bankruptcy Court (Finding 15). One reading the respondent’s October 1, 
1980, letter would know that the Department was investigating to de- 
termine whether disciplinary action should be taken against respondent 
to revoke its license (Finding 15). 

Accordingly, the Bankruptcy Court was advised over a month before it 
approved respondent’s reorganization plan of the possibility of a pro- 
ceeding by the Department to revoke respondent’s license. (The Bank- 
ruptcy Court may have felt that the matter was an issue between re- 
spondent and the Department since, under the terms of the reorganiza- 
tion plan, no payments to respondent’s creditors would depend on or be 
keyed to respondent’s performance in the future (Finding 11) ). 

Considering all of the circumstances, there is no basis for Judge 
Palmer’s decision dismissing the administrative disciplinary complaint 
under § 8 of the Perishable Agricultural Commodities Act because of 
any failure by the Department under § 4 (a) of the Act. 


Il 


Respondent’s argument before Judge Palmer was expressly based on 
estoppel. Respondent argued that the Department should be estopped to 
revoke its license under § 8 of the Act because the Department failed to 
promptly consider its application that its license should not be revoked, 
and failed to intervene in the Bankruptcy Court proceeding and object to 
the plan. Respondent alleges that Carlton F. Stowe individually bor- 
rowed $250,000 and used it to buy respondent’s assets, relying on the 
Bankruptcy Court order dated November 10, 1980, which was premised 
on the Department taking no action. 

As stated above, it is my view that equitable estoppel is not applicable 
to the Government acting in its sovereign capacity. But, in any event, 
there is nothing in the 1978 Bankruptcy law or the Perishable Agricul- 
tural Commodities Act which places any duty upon the Department to 
intervene in a bankruptcy proceeding or to consult with or advise the 
Bankruptcy Court as to future disciplinary actions that might be taken 
against a bankrupt. Congress has not provided for joint administration 
of the Perishable Agricultural Commodities Act by the Secretary of 
Agriculture and the Bankruptcy Courts. The Bankruptcy Courts ad- 
minister the Bankruptcy law—the Secretary, and only the Secretary, ad- 
ministers the Perishable Agricultural Commodities Act (subject, of 
course, to judicial review by a United States Court of Appeals and the 
Supreme Court). 

Even if a Bankruptcy Court feels that an administrative disciplinary 
proceeding under the Perishable Agricultural Commodities Act or the 
Packers and Stockyards Act will infringe its jurisdiction, it has no power 





CARLTON F. STOWE, INC. 1149 
Cite as 41 A.D. 1116 
to prevent the Secretary from instituting an administrative disciplinary 
action. Cf. In re Northern Boneless Meat Corp., No. 80-5079 (SD NY 
Feb. 3, 1981), printed in 9 Bankr. Rep. 27, 29-30 (involving a discipli- 
nary proceeding under the Packers and Stockyards Act and the old 
Bankruptcy Act). 

In addition, as shown above, the facts here do not support estoppel. 
Specifically, neither respondent, Mr. Stowe nor the Bankruptcy Court 
acted without knowledge that the Department was investigating to de- 
termine whether an action should be instituted to revoke respondent’s 
license. 


IV 


For the foregoing reasons, respondent’s license should be revoked, if it 
is properly in effect. But that is a controversial matter, which need not 
be decided. 

Although respondent’s license terminated automatically by operation 
of law upon confirmation of the reorganization plan (7 U.S.C. § 499d (a) 
(1979 Supp.) ), the Department’s computer was not programed to reflect 
that fact, and, therefore, the usual notice as to renewing respondent’s 
license was sent to respondent in 1981, respondent paid the renewal 
license fee, and its license was renewed. Upon discovering that error, the 
Department cancelled respondent’s license, without a hearing. In order 
to avoid any question as to the propriety of the cancellation of re- 
spondent’s license without a hearing, I will treat respondent’s license as 
if it is in effect, and revoke it. 

Even if respondent’s license is not presently in effect, it has been held 
that a terminated license can be suspended or revoked.’® But it is of no 


19. In re M. & H. Produce Co., 34 Agric. Dec. 700, 750 (1975), aff'd mem. , 549 F.2d 830 
(D.C. Cir.), cert. denied, 434 U.S. 920 (1977); In re J. Acevedo & Sons, 34 Agric. Dec. 120, 
138-40, affd per curiam, 524 F.2d 977 (5th Cir. 1975); In re George Steinberg & Sons, 
Inc. , 32 Agric. Dec. 236, 250-53 (1973), aff'd, 491 F.2d 988 (2d Cir.), cert. denied, 419 U.S. 
830 (1974); accord, In re Kafcsak, 39 Agric. Dec. 683, 686 (1980), aff'd, No. 80-3406 (6th 
Cir. Dec. 18, 1981); In re Atlantic Produce Co., 35 Agric. Dec. 1631, 1633 (1976), affd 
mem., 568 F.2d 772 (4th Cir.), cert. denied, 439 U.S. 819 (1978); and see Quinn v. Butz, 
510 F.2d 743, 749-50 (D.C. Cir. 1973). However, the legislative history of the Act suggests 
that suspension or revocation orders cannot be issued as to nonactive licenses, H. R. Rep. 
No. 1546, 87th Cong. 2d Sess. 8 (1962); S. Rep. No. 750, 87th Cong., 1st Sess. 7 (1961); S. 
Rep. No. 554, 73d Cong., 2d Sess. 2 (1934); H. R. Rep. No. 489, 73d Cong., 2d Sess. 2 
(1934); and see Marvin Tragash Co. v. USDA, 524 F.2d 1255, 1258 (5th Cir. 1975). If a 
suspension order could not be issued as to a nonactive license, the much more severe order 
finding that a violation was flagrant or repeated would have to be issued, where appro- 
priate. The suspension of a terminated license was upheld, without discussing the author- 
ity to take such action, in Mandell, Spector, Rudolph Co. v. United States, 364 F.2d 889, 
893-94 (3d Cir. 1966), cert. denied, 385 U.S. 1008 (1967). 
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practical consequence whether respondent’s license is revoked since it 
has been found that respondent has committed flagrant and repeated 
violations of the Act, and, as a result of that finding, the same conse- 
quences flow to the respondent and those responsibly connected with re- 
spondent as flow from a revocation order (see note 8, supra). 

Specifically, as a result of the finding that respondent has committed 
flagrant and repeated violations of the Act, respondent cannot again be- 
come licensed under the Act for two years after the effective date of the 
Order issued in this case (7 U.S.C. § 499d (b); see, also, 7 U.S.C. 
§ 499d (c)). Similarly, the persons “responsibly connected” with re- 
spondent cannot be licensed under the Act for two years (7 U.S.C. 
§ 499d (b); see, also, 7 U.S.C. § 499d (c) ); and they cannot work for 
another licensee under the Act for one year (7 U.S.C. § 499h (b) ). After 
one year, the Secretary may approve their employment by another 
licensee if the licensee furnishes a satisfactory bond; after two years, the 
Secretary may approve their employment by another licensee without a 
bond (7 U.S.C. § 499h (b) ). 


ORDER 


Respondent’s license is revoked. 

The facts and circumstances as set forth herein shall be published. 

This order shall take effect on the 30th day after service thereof on the 
respondent. 


APPENDIX A 
Excerpt from In re Worsley, 33 Agric. Dec. 1547, 1556-71 (1974). 
[Excerpt omitted—Kd.]. 
APPENDIX B 


Excerpt from In re Esposito, 38 Agric. Dec. 613, 624-65 (1979). 
[Excerpt omitted—Ed.]. 
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(No. 21,654) 


In re JOHN MEIER & SON, INC. PACA Docket No. 2-5860. Decided 
June 16, 1982. 


Misrepresentation of perishable agricultural commodities—Suspension of 
license—Consent 


Respondent consented to an order suspending its license for 45 days for committing will- 
ful, flagrant and repeated violations of the Act, by selling or offering for sale and/or 
shipping in interstate commerce in five transactions, twelve misrepresented lots of 
perishable agricultural commodities. 


Edward M. Silverstein, for complainant. 
James E. Buck, LaGrange, Wyo., for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.; hereinafter 
referred to as the “Act”), instituted by a complaint filed on October 1, 
1981, by the Director, Fruit and Vegetable Division, Agricultural Mar- 
keting Service, United States Department of Agriculture. 

It is alleged in the complaint that during the period October 1979 
through October 1980, Respondent shipped, sold or offered to sell 10 
lots of potatoes, as part of four transactions, to four buyers, in interstate 
commerce, on which it misrepresented by word, mark, stencil, label, 
statement or deed the grade and/or quality of potatoes in the containers 
as “U.S. No. 1”. It also, on or about March 24, 1981, shipped, sold, or of- 
fered to sell in interstate commerce, two lots of seed potatoes, as part of 
one transaction to Bacon Brothers, Inc., Chicago, Illinois, on which it 
misrepresented by word, mark, stencil, label, statement or deed the 
grade and/or quality. 

A copy of the complaint was served on Respondent. Respondent filed 
an answer thereto, denying all the material allegations in the complaint, 
but has subsequently filed an amended answer admitting these allega- 
tions consenting to the issuance of a decision and order in this case. 
Therefore, pursuant to Section 1.138 of the Rules of Practice (7 CFR 
1.138), the following decision and order is issued without further proce- 
dure or hearing. 
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FINDINGS OF FACT 


1. Respondent, John Meier & Son, Inc., (hereinafter “Respondent”), is 
a Wyoming corporation whose business address is Wycross Ranch, 
LaGrange, Wyoming 82221. 

2. Pursuant to the licensing provisions of the Act, license number 
681792 was issued to Respondent on April 12, 1968. This license has 
been renewed annually, and was subject to renewal on or before April 
12, 1982. 

3. As set forth more fully in paragraphs 5, 6, 7 and 8, of the com- 
plaint, during the period October 1979 through March 1981, Respond- 
ent violated Section 2 (5) of the Act (7 U.S.C. 499b (5) ), by selling or of- 
fering for sale and/or shipping in interstate commerce in five transac- 
tions, twelve lots of misrepresented potatoes. 


CONCLUSIONS 


Respondent has committed willful, flagrant and repeated violations of 
Section 2 of the Act (7 U.S.C. 499b), by selling or offering for sale and/or 
shipping in interstate commerce in five transactions, the twelve misrep- 
resented lots of perishable agricultural commodities, as set forth in 
Findings of Fact 3 above. 


ORDER 


Respondent’s license is suspended for 45 days. 

This order shall become effective November 1, 1982. 

The parties hereto have waived their rights to appeal from this order 
by signing below. 

Copies hereof shall be served upon the parties. 


(No. 21,655) 


In re ROBERT L. DRABEK Co., INC. PACA Docket No. 2-6030. Decid- 
ed June 24, 1982. 
Failure to make full payment promptly—Revocation of license—Consent 


Respondent’s failure to make full payment promptly with respect to numerous transac- 
tions constitutes willful, flagrant, and repeated violations of the Act for which re- 
spondent’s license is revoked. 


George L. Aubrey, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
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DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) hereinafter 
referred to as the “Act”, instituted by a complaint filed on June 3, 1982, 
by the Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It is alleged in the 
complaint that during the period March through October 1981, respond- 
ent acting as a broker, negotiated, for four sellers, sale transactions in- 
volving 21 lots of fruit, all perishable agricultural commodities, in inter- 
state and foreign commerce, but failed to account for, and make full pay- 
ment promptly to the sellers of the proceeds generated by said sales, to- 
taling $116,378.37. 

The respondent and complainant have now agreed to the entry of a De- 
cision and Order as set forth herein. Therefore, pursuant to Section 
1.138 of the Rules of Practice (7 CFR 1.138), the following Decision and 
Order is issued without further procedure or hearing. 


FINDINGS OF FACT 
1. Robert L. Drabek Co., Inc., (hereinafter referred to as “Respond- 


ent”), is an Illinois corporation whose business address is 950 York Road, 
Hinsdale, Illinois 60521. 

2. Pursuant to the licensing provisions of the Act, license number 
760303 was issued to Respondent on August 29, 1975. This license was 
renewed annually, and is subject to renewal on or before August 29, 
1982. However, Respondent’s license was suspended automatically on 
April 27, 1982, as provided under Section 7 (d) of the Act (7 U.S.C. 
499g (d) ), when it failed to satisfy a reparation award issued on March 
22, 1982 (PACA Docket RD-82-59). 

3. As set forth more fully in paragraph 5 of this complaint, during the 
period March 1981 through October 1981, Respondent, acting as a brok- 
er, failed to account and make full payment promptly to four sellers, Re- 
spondent’s principals, of the net proceeds it collected as an agent from 
various buyers in the total amount of $116,378.37, in connection with 
21 lots of fruit, a perishable agricultural commodity, in interstate com- 
merce. 


CONCLUSIONS 


Respondent has committed willful, flagrant and repeated violations of 
Section 2 of the Act (7 U.S.C. 499b) by failing to account and make full 
payment promptly with respect to the transactions set forth in Finding 
of Fact No. 3 above, for which the Order below is issued. 
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ORDER 


Respondent’s PACA license is revoked. 

This order shall become effective the date it is served upon the Re- 
spondent. 

Respondent admits jurisdiction before this forum, consents to the issu- 
ance of this Decision and Order, waives oral hearing, and waives its right 
to appeal. 

Copies hereof shall be served upon the parties. 


(No. 21,656) 


In re FINER FOODS SALES Co., INc. PACA Docket No. 2-55438. De- 
cided June 24, 1982. 


Failure to pay promptly—Publication of the facts 


Respondent committed repeated and flagrant violations of the Act by failing to pay 
promptly for 24 lots of produce. The fact and circumstances set forth shall be pub- 
lished. 


John G. Liebert, Administrative Law Judge. 
George L. Aubrey, for complainant. 
John H. Vetne, Washington, D.C., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.), in which 
Administrative Law Judge John G. Liebert filed an initial decision and 
order on March 17, 1982, revoking respondent’s license for failure to pay 
promptly three sellers $75,289.44 for 24 lots of produce purchased and 
accepted in interstate commerce during the period February 8, 1979, 
through July 5, 1979. Except for a small payment of approximately 7%, 
under an assignment for the benefit of creditors, the total amount set 
forth above remains due and unpaid, with no possibility of further pay- 
ments. 

On April 15, 1982, respondent appealed to the Judicial Officer, to 
whom final administrative authority to decide the Department’s cases 
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subject to 5 U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. 
§ 2.35).* On June 1, 1982, the case was referred to the Judicial Officer 
for decision. 

Oral argument before the Judicial Officer, which is discretionary (7 
C.F.R. § 1.145 (d) ), was requested by respondent, but is denied inas- 
much as most of the issues raised on appeal are covered by prior prece- 
dents, the case has been fully briefed, and oral argument would appear 
to serve no useful purpose. 

Upon a careful consideration of the entire record in this proceeding, 
Judge Liebert’s initial decision is adopted herein (with additional cita- 
tions added in brackets to footnote 2 of the Baltimore Tomato quota- 
tion), followed by additional conclusions by the Judicial Officer. The fi- 
nal order, however, is changed from a revocation order to an order find- 
ing that respondent has committed flagrant and repeated violations of 
the Act. 


ADMINISTRATIVE LAW JUDGE’S DECISION 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§499a et seq., hereinaf- 
ter referred to as the “Act”), instituted by a complaint filed on January 
24, 1980, by the Director, Fruit and Vegetable Division, Agricultural 
Marketing Service, United States Department of Agriculture. The com- 
plaint alleges willful, flagrant and repeated violations of section 2 of the 
Act in that, during the period February 1979 through July 1979, re 
spondent purchased and accepted 24 lots of perishable agricultural com- 
modities shipped by three sellers in interstate commerce, but failed to 
make full payment promptly of the agreed purchase prices, or balances 
thereof, in the total amount of $75,289.44. Complainant seeks revoca- 
tion of respondent’s license pursuant to section 8 of the Act (7 U.S.C. 
§499h). 

Respondent filed an answer on February 29, 1980. A pre-hearing con- 
ference was held by Administrative Law Judge John G. Liebert on July 
24, 1980, and a summary of that conference was filed on August 4, 


* The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), 
reprinted in 5 U.S.C. app., at 764 (1976). The Department’s present Judicial Officer was 
appointed in January 1971, having been involved with the Department’s regulatory pro- 
grams since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation relating 
to appeals from the decisions of the prior Judicial Officer; and 8 years as administrator of 
the Packers and Stockyards Act regulatory program). 
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1980. Respondent’s motion to file an amended answer was granted and 
respondent filed an amended answer on September 23, 1980. 

Respondent’s amended answer did not deny the material allegations in 
the complaint as to its purchase and acceptance of the commodities in 
question, but did deny, as to some of the transactions, that the com- 
plaint was brought in compliance with the Act and regulations thereun- 
der. Also, respondent denied the totals of the amounts remaining due 
and unpaid as alleged, because inter alia each of the sellers has received a 
pro-rate payment pursuant to a Deed of Assignment for the Benefit of 
Creditors made by respondent and accepted by them “in full settlement, 
satisfaction, liquidation, and discharge” of their claims arising from re- 
spondent’s purchases from them as alleged in the complaint. In its 
amended answer respondent pleaded a number of “Affirmative Defenses 
and Mitigating Circumstances” going principally to matters of law and 
procedure. These will be discussed later herein. 

Oral hearing on the matter was held before Administrative Law Judge 
John G. Liebert, at Norfolk, Virginia, on September 30, 1980. George L. 
Aubrey, Esq., and Edward M. Silverstein, Esq., Office of the General 
Counsel, United States Department of Agriculture, represented com- 
plainant. John H. Vetne, Esq., Washington, D.C., represented respond- 
ent. At the conclusion of the hearing the parties were afforded the 
opportunity to file proposed findings of fact and briefs. 


Pertinent Provisions of the 
Perishable Agricultural Commodities Act 
(7 U.S.C. 499a et seq) 


§ 499b of the Act provides in pertinent part: 


“Tt shall be unlawful in or in connection with any transac- 
tion in interstate or foreign commerce— 


(4) For any commission merchant, dealer or broker to 
make, for a fraudulent purpose, any false or misleading 
statement in connection with any transaction involving 
any perishable agricultural commodity which is received in 
interstate or foreign commerce by such commission mer- 
chant, or bought or sold, or contracted to be bought, sold, 
or consigned, in such commerce by such dealer, or the pur- 
chase or sale of which in such commerce is negotiated by 
such broker; or to fail or refuse truly and correctly to ac- 
count and make full payment promptly in respect of any 
transaction in any such commodity to the person with 
whom such transaction is had; or to fail, without reason- 
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able cause, to perform any specification or duty, express or 
implied, arising out of any undertaking in connection with 
any such transaction.” (underscoring added) 


§ 499h of the Act in pertinent part provides: 


“Grounds for suspension or revocation of license 


(a) Whenever (a) the Secretary determines, as provided 
in section 499f of this title, that any commission mer- 
chant, dealer, or broker has violated any of the provisions 
of section 499b of this title, or (b) any commission mer- 
chant, dealer, or broker has been found guilty in a Federal 
court of having violated section 499n (b) of this title, the 
Secretary may publish the facts and circumstances of such 
violation and/or, by order, suspend the license of such of- 
fender for a period not to exceed ninety days, except that, 
if the violation is flagrant or repeated, the Secretary may, 
by order, revoke the license of the offender; xxx.” 


% & Soe eR Ce 


Pertinent Provisions of the Regulations 
(7 CFR Part 46) 


The Definition of terms applicable to the Regulations (7 CFR 46.2) 
provide in pertinent part: 


“§ 46.2 (u) 


(u) “Fresh fruits and fresh vegetables” include all pro- 
duce in fresh form generally considered as perishable 
fruits and vegetables, whether or not packed in ice or held 
in common or cold storage, but does ot include those 
perishable fruits and vegetables which have been 
manufactured into articles of food of a different kind or 
character. The effects of the following operations shall not 
be considered as changing a commodity into a food of a dif- 
ferent kind or character: Water or steam blanching, chop- 
ping, color adding, curing, cutting, dicing, drying for the 
removal of surface moisture; fumigating, gassing, heating 
for insect control, ripening and coloring; removal of seed, 
pits, stems, calyx, husk, pods, rind, skin, peel, et cetera; 
polishing, precooling, refrigerating, shredding, slicing, 
trimming, washing with or without chemicals; waxing, 
adding of sugar or other sweetening agents; adding 
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ascorbic acid or other agents used to retard oxidation; mix- 
ing of several kinds of sliced, chopped, or diced fruits or 
vegetables for packaging in any type of containers; or com- 
parable methods of preparation.” 


zkkekwekkk xk 


§ 46.2 (aa) defines “Full payment promptly” as used in the Act as it 
shall be applied in several types of transactions enumerated in (1) 
through (9). The time is usually 10 days. However, the general 10 day pe- 
riod may be modified by agreement between the parties as provided in 
(9) as follows: 


“Provided, however, That as an exception to paragraphs 
(aa) (1) through (9) of this section, the parties may, by ex- 
press agreement at the time the contract is made, provide 
a different time for payment, and if they have so agreed, 
then payment within the time provided shall constitute 
“full payment promptly”: Provided further, That the party 
claiming the existence of such express agreement as to 
time of payment shall have the burden of proving it.” 


xwekekkk x 


FINDINGS AND CONCLUSIONS OF FACT 


1. Respondent, Finer Foods Sales Co., Inc., was a Virginia Corpora- 
tion doing business in Richmond, Virginia, during the relevant periods 
involved in this proceeding. 

The principal part of respondent’s business was institutional sales of 
food products. Only approximately 3% to 5% of its business involved 
perishable agricultural products subject to regulation under the Act. In 
total its volume of business (net sales) for the fiscal year ending May 31, 
1978, was $5,352,425. (Exhibit #8). 

Pursuant to the licensing provisions of the Act, License No. 771177 
was issued to respondent on April 27, 1977. The evidence discloses that 
at that time respondent applied for a license when officials of the Fruit 
and Vegetable Division of U.S.D.A. advised that it was required to have 
a license to cover that portion of its business which was involved in per- 
ishable agricultural commodities. The conditions and effect of the Act 
and Regulations were fully explained to respondent’s management. This 
license was renewed annually until it expired on April 27, 1980, and was 
not renewed. At the time of its licensing in 1977 respondent was fully 
advised of the need for the license and the responsibilities of licensees 
under the Act to make full and prompt payment for its perishable agri- 
cultural commodities purchases. 
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2. On or about January 8, 1978, respondent corporation entered into 
a loan agreement with BVA Credit Corporation, a division of the Bank 
of Virginia. This loan agreement provided for a revolving loan to re- 
spondent based upon the value of its accounts receivable and inventory. 
Computation was on a daily basis. Subsequent to this loan agreement re- 
spondent apparently continued its usual business practices in connection 
with its purchases of perishable agricultural products. 

3. On May 1, 1979, Paris Food Corporation, a seller of perishable agri- 
cultural commodities to respondent, requested the assistance of the 
U.S.D.A., Fruit and Vegetable Division in New York City, for assistance 
in helping it receive payment for 2 shipments of cut green beans, made 
on February 6, and February 7, 1979, to respondent. The amount of the 
invoice (Exhibit #1) was $27,257.00. The invoice specifically specified 
the terms as “Net 30 days” (the invoice included charges of $140 for pal- 
letts). 

In accordance with established procedures, the Assistant Chief of the 
Regulatory Branch, F&V Division, U.S.D.A., notified respondent, by let- 
ter dated May 18, 1979, of the informal complaint filed by Paris Foods. 
In addition to recital of the facts of the informal claim, this letter stated 
that 

“Unjustified failure to pay for beans purchased in inter- 
state commerce is a violation of Section 2 of the Act.” 


By letter dated on or about June 1, 1979, Melvin E. Siegel, President 
of Respondent, replied to the May 18 letter from the Regulatory Branch, 
F&V, U.S.D.A., acknowledging the indebtedness and advising that ap- 
propriate steps had been taken to pay that obligation." 

Evidence adduced in the hearing discloses that respondent made ar- 
rangements with Paris Foods to pay for the account one-half in June and 
one-half within 60 days. It issued a check in late June for the first half of 
the payment as agreed. On July 6, 1979, BVA Credit Corporation, pur- 
suant to the powers contained in its loan agreement with respondent, af- 
ter default, took possession of all of the assets of respondent and “froze” 
its bank account. The above-mentioned check was not paid by the bank 
because of the BVA Credit Corporation’s act of “freezing” the bank ac- 
count before the check had cleared. 


1. See Reparation Proceeding Doc. #2-5514. Official Notice was taken of the record and 
decision in this proceeding. Reparation Order was entered against Finer Foods, dated Feb. 
12, 1980. 
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4, On July 10, 1979, respondent corporation executed a Deed of As- 
signment for the Benefit of Creditors whereby it conveyed all of its as- 
sets to Robert Cantor and Abraham Dere, Trustees.? Pursuant to this 
agreement inter alia the assets were to be distributed to all creditors pro- 
rata. Exhibit #10 discloses that members of the Siegel family filed 
claims for money advanced to the respondent, and that certain officers 
and directors filed claims for back pay, expenses, etc., with the Trustees. 

It is noted that pursuant to the Assignment all creditors were to be 
treated alike, i.e., no special preference, consideration, or other provi- 
sion was made to pay the claims of perishable commodity suppliers. 

5. On or about July 31, 1979, Stephen Pollard, Marketing Specialist 
of the F&V Division, Regulatory Branch, U.S.D.A., commenced an in- 
vestigation of respondent’s business because of the non-payment of the 
June check to Paris Foods for one-half of its account pursuant to re- 
spondent’s settlement agreement as reported to the F&V Regulatory 
Branch on June 1. At that time Pollard was advised that respondent had 
executed an Assignment for Benefit of Creditors and that all of the com- 
pany’s books and records were in the hands of the Trustees in possession 
by virtue of the Assignment. The Trustees stated that the complete rec- 
ords were not then available to Pollard but agreed to make them avail- 
able when they had completed their review. 

6. Three corporations who were sellers of perishable agricultural com- 
modities to respondent filed Proofs of Claim with the Trustees. They are 
Paris Foods Corporation, Del Monte Corporation — Endico Division, and 
North Pacific Canners & Packers, Inc. While the amounts of the claims 
as filed by these sellers (Exhibit #10) do not precisely agree with the 
amount of the obligations as set out in the complaint, it is clear from the 
evidence adduced from respondent’s officers and respondent’s records 
(including invoices contained in Exhibit #10), that between February 8, 
1979, and July 5, 1979, respondent in numerous transactions purchased 
and received perishable agricultural products from the three sellers and 
that substantial sums of money were owing to each of them on July 6, 
1979.° It is also clear from the invoices and the preponderance of evi- 
dence adduced that these obligations were long past due. With respect to 


2. Exhibit #10. 

3. The claims filed with the Trusees are: 
Paris Food Corporation, $27,378.90; North Pacific Canners & Packers, Inc., $48,923.75; 
Del Monte Corporation — Endico Division $21,353.00. (Exhibit #10) 
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the numerous shipments represented by the claims prompt payment had 
not been made as required by the Act and the Regulations.‘ 

7. The Trustees acknowledged substantial obligations pursuant to 
these three claims payment for which had not been made promptly or in 
full. On February 8, 1980, the Trustees sent a check to each of the 3 
sellers with the following attached notice (Exhibit #10): 


ss February 8, 1980 
TO THE CREDITORS OF FINER FOODS CO., INC.: 


Enclosed you will find a check representing a distribu- 
tion of 7% of your allowed claim. This distribution is made 
pursuant to a Deed of Assignment from Finer Foods Sales 
Company, Inc., to Robert Cantor and Abraham J. Dere, 
Trustees, dated July 10, 1979. 


We do not contempiate making a further distribution of 
funds in this matter until July 1, 1980, by which time cer- 
tain contested claims of creditors will have been deter- 
mined or adjudicated. If these matters are resolved before 
the date, we will make distribution accordingly. 


Is/ 


Abraham J. Dere, Trustee” 





The evidence does not disclose that any further disbursements were 
made to any of these sellers by the Trustees. At no time did the shippers 
receive full payment for their shipments as invoiced or agreed-upon at 
the time of the shipment as required by the Act and the Regulations.® 
They received payment of approximately 7% of their claims, i.e., of the 
value of the produce shipped. 

8. On the basis of the facts as found herein (Findings 6 and 7), we find 
and conclude that respondent in numerous transactions between Febru- 
ary 1979 and July 1979 purchased and received shipments of perishable 
agricultural products from three sellers and failed to pay for them 
promptly or in full. Such actions were flagrant and repeated violations 
of the Act and the Regulations. 


4. The evidence does not disclose nor does respondent contend that any arrangements 
were made at the time of any of the transactions which contemplated payment in a manner 
other than that shown on the seller’s invoices. In no case, even including interest charges 
for extended payment, does the date for final payment on any of the invoices exceed 30 
days. Most of the invoices show “20 days.” (Exhibit #10) 

5. Respondent’s legal argument that the payment requirements of the Act for full pay- 
ment were satisfied pursuant to the Assignment for the Benefit of Creditors is discussed in 
Conclusions herein. 
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We further find and conclude that these failures to pay promptly and 
in full for these shipments were wilful. Respondent knew the require- 
ments of the Act and Regulations to pay promptly and in full at the time 
it applied for its license in 1977 (Finding of Fact #1). Respondent does 
not deny the failures to “pay promptly” and the evidence discloses that 
respondent did not “pay in full” for these shipments, or make any provi- 
sions to insure payment in full in any manner whatsoever. The loan 
agreement with BVA Credit Corporation put respondent’s ability to pay 
in jeopardy on a day to day basis, yet it did not advise shippers so that 
they were made aware of the rather insecure credit position of respond- 
ent as it might influence their own extensions of credit. This BVA loan 
was arranged less than a year after respondent received its license under 
the Act. So its officers were fully aware of the potential for non-payment 
which was a condition pregnant in its loan agreement. Respondent’s of- 
ficers had full knowledge of what they were doing. 

9. Commencing on September 13, 1979, Mr. Stephen Pollard re- 
turned to Richmond, Virginia, to review the facts relating to the Repara- 
tions Claim of Paris Foods, Inc. At that time he saw, also, the records of 
the other suppliers of perishable agricultural commodities. This was the 
first time the complete records of respondent were made available by the 
Trustees, and the first time the failure to pay the two other sellers was 
made known to F&V officials. Pollard made a general report of his find- 
ings during the last week in September. 

10. Evidence adduced at the hearing discloses that on July 10, 1979, 
the Trustees notified all of the creditors of their intention to sell all of 
the assets of Finer Foods (excluding accounts receivable) by private sale 
on July 20, 1979. Included in this notice, which was sent out on the same 
date as the notification to creditors of the Assignment for Benefit of 
Creditors and notice to file claims, was the following: 


“Notice is further given that the Deed of Assignment re- 
ferred to above provides that acceptance of any dividend 
or distribution shall be in full satisfaction of the creditor’s 
claim” ° 


Further evidence adduced discloses that this private sale was consum- 
mated and the transfer completed during the latter part of July, 1979 to 
Sandler Foods. This transfer antedated the time on which any of the 3 
claims of the suppliers were filed with the Trustees. The evidence dis- 
closes that on or about August 1, 1979, the President of respondent cor- 
poration joined Sandler Foods as an employee. 


6. Attachment to Exhibit #10 
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11. The file of the Reparations proceeding brought by Paris Foods, 
Inc. which was incorporated by reference in this proceeding, discloses 
that Paris Foods filed its formal Reparations action on October 24, 1979. 
This action was in accordance with the applicable procedures. The mat- 
ter was not contested as to the facts of the claim. This Reparations 
action resulted in the Judicial Officer’s Order of February 12, 1980, di- 
recting Finer Foods, Inc., to pay Paris Foods, Inc., $27,257.00. This 
Order was not satisfied. The only payment made to Paris Foods, Inc., 
was the pro-rata distribution made by the Trustees on February 8, 1980, 
i.e., approximately 7% of the Reparations award and the value of its un- 
paid shipments. 
No Reparations actions were initiated by the other two sellers. 


CONCLUSIONS 


On the basis of the Findings of Fact we conclude that respondent vio- 
lated the provisions of section 499b (4) of the Act and that such viola- 
tions were flagrant, and repeated. (See Zwick v. Freeman 373 F2d 110 
(2nd Cir. 1967) cert. den. 389 U.S. 835; In re Atlantic Produce Com- 
pany, 35 A.D. 1631 (1976), petition den. 568 F2d 772 (4th Cir. 1978), 
cert. den. 439 U.S. 419.) These actions were also wilful violations of the 
Act. (See George Steinberg & Son, Inc., v. Earl L. Butz, 491 F2d 988 
(2nd Cir. 1974); Zwick v. Freeman 373 F2d 110, 115.) 


On the basis of the above decisions, and the agency policy as stated 
therein, the requested revocation of respondent’s license is clearly indi- 
cated. We so conclude. The other considerations raised in respondent’s 
argument on brief are irrelevant. The long-standing policy of the agency, 
affirmed by the courts, is that the license under the Act should, in the in- 
terests of public policy, be revoked when payment is not made in full — 
regardless of other circumstances. 

Respondent would seek to avoid the application of the Act and Regula- 
tions by the argument that the sellers were somehow bound by a state- 
ment contained in the Trustees’ notice to creditors dated July 10, 1979. 
This notice in its entirety states (Exhibit #10): 


July 10, 1979 
CERTIFIED MAIL 


TO THE CREDITORS OF FINER FOODS SALES COM- 
PANY, Inc.: 


By Assignment dated July 10, 1979, and recorded in the 
Office of the Clerk of the Circuit Court of the City of Rich- 
mond, Division I, on above said date, all of the assets of 
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Finer Foods Sales Company, Inc., as described therein 
have been assigned to the undersigned as Trustees for the 
Benefit of Creditors. 


Notice is hereby given that the Trustees will sell the in- 
ventory, fixtures and equipment, motor vehicles, choses in 
action, and other personal property (excluding accounts re- 
ceivable). The sale will be a private sale for cash per the at- 
tached offer and will take place on July 20, 1979, at 1:00 
p.m., at the offices of Cantor and Cantor, 3300 West Broad 
Street, Richmond, Virginia. 


Notice is further given that the Deed of Assignment re- 
ferred to above provides that acceptance of any dividend 
or distribution shall be in full satisfaction of the creditor’s 
claim. 


s/Abraham J. Dere 
Trustee for the Benefit of Creditors 


s/Robert Cantor 
Trustee for the Benefit of Creditors” 


The evidence does not disclose that any of the sellers (claimants) 
agreed to accept something less than the full value of their shipments, 
whatever it might be, as full payment for the shipments. Even if they 
had, (which they did not), the action would not have satisfied the re- 
quirements of the Act. The interpretation of the Act and the policy of 
the agency in this matter was succinctly set out and reaffirmed in the re- 
cent decision of the Judicial Officer in In re Baltimore Tomato Com- 
pany, Inc., 39 A.D. 412 (1980). In that disciplinary action the sellers had 
agreed in negotiated settlements to accept less than the full purchase of 
their shipments. A pertinent part of the Decision in that case on pps. 
414, 415 states: 


“ 


Respondent has failed to make full payments of the 
agreed purchase prices for produce it accepted and re- 
ceived from 21 sellers in 122 separate transactions. Over 
$180,000 was left unpaid after the debts were fully dis- 
charged under subsequent agreements between respond- 
ent and the sellers providing for partial payments. 


It has been held that although acceptance of a partial 
payment of the purchase price by a seller under such an 
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agreement fully satisfies and extinguishes the debt, it does 
not constitute “full payment” In re: M. & H. Produce Co., 
34 Agri. Dec. 700, 733-740 (1975), aff'd 549 F.2d 830 
(D.C. Cir. 1977), cert. denied, 434 U.S. 920 (1977). 


The policy of the Secretary of Agriculture, as established 
by his delegate, the Judicial Officer, requires license revo- 
cation as the inevitable consequence whenever a licensee 
under the Act fails, for any reason, to make full payment 
for produce it accepted and received. See In Re: M. & H. 
Produce Co., supra; in re: Sam Leo Catanzaro, 35 Agri. 
Dec. 26 (1976), aff'd sub nom. Catanzaro v. United States, 
No. 76-1613, 36 Agri. Dec. 467 (9th Cir. 1977); In re: Hal 
Merdler Produce, Inc., 37 Agri. Dec. 809 (1978). 


The invariability of that consequence has been succinctly 
stated, by the Judicial Officer: 


“_.. the licenses of commission merchants, dealers 
or brokers who fail to pay for produce have been 
consistently revoked, or if the firm was not li- 
censed, a finding has been published that the firm 
has committed flagrant and repeated violations 
which has the same effect on the firm and on those 
responsibly connected with the firm as the revoca- 
tion of a license.” (In re: L. R. Morris Produce Ex- 
change, 37 Agri. Dec. 1112, 1119 (1978). 


2. Accord: In re Atlantic Produce Co., 35 Agric. Dec. 1631, 1633 (1976), aff'd without 
published opinion, 568 F.2d 772 (4th Cir. 1978), cert. denied, 439 U.S. 819 (1978); In re 
Marvin Tragash Co., 33 Agric. Dec. 1884, 1887-1888, 1892, 1896, 1899-1900 (1974), 
aff'd, 524 F.2d 1255 (5th Cir. 1975); [In re Kafcsak, 39 Agric. Dec. 683, 685 (1980), aff'd, 
No. 80-3406 (6th Cir. Dec. 18, 1981); In re Hal Merdler Produce, Inc., 37 Agric. Dec. 809, 
810 (1978); In re King Midas Packing Co., 34 Agric. Dec. 1879, 1884-87 (1975); In re Con- 
necticut Celery Co., 40 Agric. Dec. 1131, 1136 (1981); In re United Fruit & Vegetable Co., 
40 Agric. Dec. 396, 404 (1981), aff'd, No. 81-1554 (8th Cir. Jan. 21, 1982), cert. denied, 50 
U.S.L.W. 3944 (U.S. June 1, 1982) (No. 81-1930) ]. 


Even though a failure to pay in full for produce may be 
largely due to circumstances beyond a licensee’s control, as 
apparently is the case here, and even though he may be 
precluded from earning his livelihood in the only business 
he has known, nevertheless, revocation is uniformly re- 
quired. See in re; John H. Norman & Sons Distributing 
Co., Inc., 37 Agri. Dec. 705 (1978): and In re: L. R. Morris 
Produce Exchange, supra, and the cases cited herein.* 
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3. For an explanation of the Department’s Policy as to mitigating circumstances, see In 
re Esposito, 38 Agric. Dec. 613, 632-640 (1979), set forth as Appendix A to this Decision.” 


(See also Zwick v. Freeman, supra). 


Respondent argued that one of the products shipped which repre- 
sented a portion of the shipments from one of the shippers, namely 
small quantities of potatoes, had been processed to the extent that they 
were not perishable agricultural commodities. The evidence does not 
support the argument. In any event, the argument would not materially 
avail respondent even if proved because of the numerous shipments of 
large quantities of other perishable commodities received by respondent 
which were also involved and which were not paid for promptly or in 
full. 

Respondent argues that this action should be dismissed because the 
agency failed to give prior notice “in writing of the facts or conduct” (5 
U.S.C. 558 (c) (1) ) which it concluded justified the institution of this 
proceeding. A clear reading of the statute, however, discloses that such 
notice provision applies “Except in cases of willfulness or those in which 
public health, interest, or safety requires otherwise.” We have found and 
concluded supra, that respondent’s actions were willful as that term is to 
be construed under the Act. Respondent’s argument is without merit. 

Respondent argues that this action should be dismissed because the 
agency failed to comply with the procedural requirements of Section 6 of 
the Act and its own regulations. It would appear that one part of re- 
spondent’s contention is that this action cannot properly be brought be- 
cause, with respect to Del Monte and North Pacific Canners, no repara- 
tions actions had been filed. This argument completely misses the mark, 
because under section 1.133 of the Rules of Practice Governing Formal 
Adjudicatory Administrative Proceedings Instituted by the Secretary (7 
CFR 1.130 et seq.) adjudicatory proceedings may be instituted on the 
basis of an informal complaint (or information) but this is not necessary. 
Subsection (b) of that section reads as follows: 


“(b) Filing of Complaint. 


(1) If there is reason to believe that a person has violated 
or is violating any provision of a statute listed in section 
1.131 (which includes the Perishable Agricultural Com- 
modities Act) or of any regulation, standard, instruction or 
order issued pursuant thereto, whether based upon in- 
formation furnished under paragraph (a) of this section or 
other information, a complaint may be filed with the Hear- 
ing Clerk pursuant to these rules.” (underscoring added). 
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The underlined words clearly indicate that the Secretary, or his delegate 
has authority to lodge a complaint for any reason he chooses, without 
any prior reference to formal or informal complaints by anyone. We con- 
clude that there was no violation of any applicable regulation in the con- 
duct of the investigation or in the use of the information obtained. 

The other part of respondent’s argument seems to be that the investi- 
gation which disclosed the facts of the debts due Del Monte and North 
Pacific Canners was improper because no complaint about these debts 
had been filed — and no notice of the investigation or findings as a re- 
sult of the investigation was ever served on respondent. This was consid- 
ered by respondent’s attorney to be a condition precedent to the bringing 
of any action by the agency — or even to investigate. We disagree with 
this position in the circumstances presented in this proceeding. 

The facts as found supra, are that Paris Foods did file an informal 
complaint and notice thereof was served on respondent. The facts of the 
failures to pay the other two shippers were not disclosed to the agency 
until after the Trustees had notified these two other shippers of their 
right to file claims. Moreover, the Trustees provided all of the records of 
transactions involved to the agency investigator. Neither at this time or 
any other time was there any denial of the right of the investigator to ex- 
amine the records to determine the extent of Finer Food’s other unpaid 
accounts. Only long after a payment was made by the Trustees to all 
three shippers does respondent raise a question about the necessity for 
notice to respondent of the fact of an investigation. We conclude on the 
facts presented that notice was provided Finer Foods officials in the 
Paris Foods reparation complaint, and, in effect, was waived with re- 
spect to all of the three sellers by the Trustees. The trustees were the 
only ones upon whom a notice could have been effectively served after a 
disclosure of the facts involved. Moreover, Finer Foods was out of bus- 
iness at that time. (See Mandell, Spector, Rudolph Co. v. United States, 
364 F2d 889 (3rd Cir. (1966) ). 

We have carefully considered all of the agruments, contentions, 
motions and proposed findings of the parties and, to the extent they are 
inconsistent with those expressed herein but are not expressly referred 
to, they are denied or are determined to be immaterial or irrelevant. On 
the basis of the facts as found herein, we conclude and determine that re- 
spondent’s license should be revoked. Accordingly, the following Order 
should be issued. 
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ADDITIONAL CONCLUSIONS BY JUDICIAL OFFICER’ 
I 


Respondent has failed to pay for approximately $70,000 worth of per- 
ishable agricultural commodities. Failure to pay for produce is a very 
serious violation of the Perishable Agricultural Commodities Act which 
results in an order revoking the license of the offender ° since it is the 
“goal [of the Perishable Agricultural Commodities Act] that only fi- 
nancially responsible persons should be engaged in the perishable agri- 
cultural commodities industry,” *® and it is the policy of this Department 
to impose severe sanctions for serious violations of any of the regulatory 
programs administered by the Department to serve as an effective deter- 
rent not only to the respondents but also to other potential violators. 
This policy has been followed in all of the Department’s disciplinary pro- 
ceedings in recent years. 

The basis for the Department’s sanction policy is set forth at great 
length in numerous decisions, e.g., In re Worsley, 33 Agric. Dec. 1547, 
1556-71 (1974), set forth as Appendix A to this decision.’ The Depart- 


7. Portions of the conclusions are taken verbatim or almost verbatim from Campbell, 
“The Perishable Agricultural Commodities Act Regulatory Program,” in 1 Davidson, 
Agricultural Law, ch. 4 (1981 and May 1982 Supp.), with the approval of 
Shepard’s/McGraw-Hill Book Company. 

8. E.g., In re Carlton F. Stowe, Inc., 41 Agric. Dec. (June 4, 1982); In re Wayne 
Cusimano, Inc., 40 Agric. Dec. 1154, 1156-59 (1981), appeal docketed, No. 81-4397 (5th 
Cir. Sept. 29, 1981); In re Columbus Fruit Co., 40 Agric. Dec. 109, 112 (1981), aff'd mem., 
No. 81-1446 (D.C. Cir. Jan. 19, 1982); In re Baltimore Tomato Co., 39 Agric. Dec. 412, 
414-16 (1980); In re Hal Merdler Produce, Inc., 37 Agric. Dec. 809, 811-12 (1978); In re 
Solt, 35 Agric. Dec. 721, 723, 726 (1976); In re Catanzaro, 35 Agric. Dec. 26, 30-36 (1976), 
affd, No. 76-1613 (9th Cir. Mar. 9, 1977), printed in 36 Agric. Dec. 467; accord, In re 
Kafcsak , 39 Agric. Dec. 683, 686-87 (1980), affd, No. 80-3406 (6th Cir. Dec. 18, 1981). 

9. Marvin Tragash Co. v. USDA, 524 F.2d 1255, 1257 (5th Cir. 1975); accord, Chidsey v. 
Guerin, 443 F.2d 584, 588-89 (6th Cir. 1971); Zwick v. Freeman, 373 F.2d 110, 117 (2d 
Cir.), cert. denied, 389 U.S. 835 (1967); In re Columbus Fruit Co., 40 Agric. Dec. 109, 112 
(1981), aff'd mem., No. 81-1446 (D.C. Cir. Jan. 19, 1982). 

10. Severe sanctions issued pursuant to this policy were sustained in, e.g., In re Live- 
stock Marketers, Inc., 35 Agric. Dec. 1552, 1561 (1976), affd per curiam, 558 F.2d 748 
(5th Cir. 1977), cert. denied, 485 U.S. 968 (1978); In re Catanzaro, 35 Agric. Dec. 26, 
31-32 (1976), affd, No. 76-1613 (9th Cir. Mar. 9, 1977), printed in 36 Agric. Dec. 467; In 
re M. & H. Produce Co., 34 Agric. Dec. 700, 750, 762 (1975), affd mem., 549 F.2d 830 
(D.C. Cir.), cert. denied, 434 U.S. 920 (1977); In re Maine Potato Growers, Inc., 34 Agric. 
Dec. 773, 796, 801 (1975), affd, 540 F.2d 518 (1st Cir. 1976); In re Southwest Produce, 
Inc., 34 Agric. Dec. 160, 171, 178, aff'd per curiam, 524 F.2d 977 (5th Cir. 1975); In re J. 
Acevedo & Sons, 34 Agric. Dec. 120, 133, 145-60, aff'd per curiam, 524 F.2d 977 (5th Cir. 
1975); In re Marvin Tragash Co., 33 Agric. Dec. 1884, 1913-14 (1974), aff'd, 524 F.2d 
1255 (5th Cir. 1975); In re Trenton Livestock, Inc. , 33 Agric. Dec. 499, 515, 539-50 (1974), 
aff'd mem., 510 F.2d 966 (4th Cir. 1975); In re Miller, 33 Agric. Dec. 53, 64-80, aff'd per 
curiam, 498 F.2d 1088, 1089 (5th Cir. 1974). 





FINER FOODS SALES CO., INC. 1169 
Cite as 41 A.D. 1154 


ment’s sanction policy is also discussed at length in Jn re Esposito, 38 
Agric. Dec. 613, 624-65 (1979), set forth as Appendix B to this decision. 

“Failure to pay violations not only adversely affect the party who is 
not paid for produce, but such violations have a tendency to snowball. 
‘On occasions, one licensee fails to pay another licensee who is then un- 
able to pay a third licensee.’ This could have serious repercussions to pro- 
ducers, licensees and consumers.” " Jn re Columbus Fruit Co., 40 Agric. 
Dec. 109, 114 (1981), aff'd mem., No. 81-1446 (D.C. Cir. Jan. 19, 1982). 
If the violator who fails to pay for produce does not have a license in ef- 
fect, an order is issued finding that the person has engaged in a repeated 
or flagrant violation of the Act,’* which has the same effect on the viola- 
tor and on persons responsibly connected with the violator as a license 
revocation." 

In the present case, respondent’s violations involved a large number of 
transactions, i.e., 24, and were, therefore, repeated.** Also, in view of the 
large amount of money not paid to shippers, i.e., about $70,000, and the 


11. Although the Act is primarily to protect producers, it “is also ‘for the protection of 
consumers’ (H.R. Rep. No. 1196, 84th Cong., 1st Sess., p. 2), inasmuch as increased indus- 
try costs resulting from failures to pay or other unfair practices are ultimately borne by 
consumers.” In re Catanzaro, 35 Agric. Dec. 26, 33 (1976), aff'd, No. 76-1613 (9th Cir. 
Mar. 9, 1977), printed in 36 Agric. Dec. 467. 

12. E.g., In re V.P.C., Inc., 41 Agric. Dec.____ (Apr. 14, 1982); In re The Connecticut 
Celery Co., 40 Agric. Dec. 1131, 1133-34, 1151 (1981); In re Kafcsak, 39 Agric. Dec. 683, 
686-87 (1980), affd, No. 80-3406 (6th Cir. Dec. 18, 1981); In re John H. Norman & Sons 
Distrib. Co., 37 Agric. Dec. 705, 714-21 (1978); In re Pappas Produce, Inc., 36 Agric. Dec. 
684, 694-96 (1977); In re Atlantic Produce Co., 35 Agric. Dec. 1631, 1633, 1643-45 
(1976), aff'd mem., 568 F.2d 772 (4th Cir.), cert. denied, 439 U.S. 819 (1978); In re King 
Midas Packing Co., 34 Agric. Dec. 1879, 1885-89 (1975); In re M. & H. Produce Co., 34 
Agric. Dec. 700, 748-52 (1975), aff'd mem., 549 F.2d 830 (D.C. Cir.), cert. denied, 434 US. 
920 (1977); In re Marvin Tragash Co., 33 Agric. Dec. 1884, 1896-1914 (1974), affd, 524 
F.2d 1255 (5th Cir. 1975); In re George Steinberg & Son, Inc., 32 Agric. Dec. 236, 2 
266-70 (1973), affd, 491 F.2d 988 (2d Cir.), cert. denied, 419 U.S. 830 (1974). 

13. In re V.P.C., Inc., 41 Agric. Dec. ____ (Apr. 14, 1982); In re The Connecticut Celery 
Co., 40 Agric. Dec. 1131, 1151-52 (1981); In re John H. Norman & Sons Distrib. Co., 37 
Agric. Dec. 705, 714-15 (1978); In re M. & H. Produce Co., 34 Agric. Dec. 700, 750-51 
(1975), aff'd mem., 549 F.2d 830 (D.C. Cir. 1977), cert. denied, 434 U.S. 920 (1977). 

14. Reese Sales Co. v. Hardin, 458 F.2d 183, 187 (9th Cir. 1972); Zwick v. Freeman, 373 
F.2d 110, 115 (2d Cir.), cert. denied, 389 U.S. 835 (1967); Eastern Produce Co. v. Benson, 
278 F.2d 606, 610 n 6 (3d Cir. 1960); In re Atlantic Produce Co., 35 Agric. Dec. 1631, 1640 
(1976), aff'd mem., 568 F.2d 772 (4th Cir.), cert. denied, 439 U.S. 819 (1978); accord, In re 
Carlton F. Stowe, Inc., 41 Agric. Dec. ___ (June 4, 1982); In re V.P.C., Inc., 41 Agric. Dec. 
____ (Apr. 14, 1982); In re Wayne Cusimano, Inc., 40 Agric. Dec. 1154, 1156-57 (1981), 
appeal docketed, No. 81-4397 (5th Cir. Sept. 29, 1981); In re The Connecticut Celery Co., 
40 Agric. Dec. 1131, 1135 (1981); In re Columbus Fruit Co., 40 Agric. Dec. 109, 112 
(1981), aff'd mem., No. 81-1446 (D.C. Cir. Jan. 19, 1982); In re M. & H. Produce Co., 34 
Agric. Dec. 700, 748 (1975), aff'd mem., 549 F.2d 830 (D.C. Cir.), cert. denied, 434 US. 
920 (1977). 
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number of transactions, the violations were flagrant.’* They were also 
flagrant because they occurred over a period of five months (Febru- 
ary-July 1979) during which respondent was engaging in numerous 
sales of perishable agricultural commodities knowing that it was under- 
capitalized and in serious financial condition.'® 

Respondent had been losing money since fiscal year 1977. On January 
8, 1978, it obtained a revolving loan from a bank, with the amount of the 
loan to be computed daily. Respondent’s president claims that he was 
surprised when the bank seized the corporation’s assets on July 6, 1979, 
but he admits that shortly before that date, he had advised the bank that 
the corporation was considering making an assignment for the benefit of 
creditors. 

Moreover, the first transaction alleged in the complaint involves a 
debt of $27,257, which was due to be paid to Paris Foods Corporation on 
February 18, 1979. The debt was not paid solely because respondent was 
unable to make payment. Even after Paris Foods enlisted the aid of the 
Regulatory Branch, Fruit and Vegetable Division, U.S.D.A., to obtain 
payment of the $27,257 debt, respondent made arrangements with Paris 
Foods to pay one-half in June 1979, and the remainder in 60 days. All of 
the other 23 transactions involved in this case were entered into well 
after respondent knew that it was having great difficulty paying the 
Paris Foods’ debt. These circumstances add to the flagrant nature of re- 
spondent’s violations. 

In addition to being repeated and flagrant, respondent’s violations 
were also wilful, as that term is used in the Administrative Procedure 
Act (5 U.S.C. § 558 (c)). In re Shatkin, 34 Agric. Dec. 296, 297-314 
(1975). “Under PACA, an action is willful if a prohibited act is done in- 
tentionally, irrespective of evil intent, or done with careless disregard of 


15. Reese Sales Co. v. Hardin, 458 F.2d 183, 187 (9th Cir. 1972); In re V.P.C., Inc., 41 
Agric. Dec. ____ (Apr. 14, 1982); In re Carlton F. Stowe, Inc., 41 Agric. Dec. ____ (June 4, 
1982); In re Wayne Cusimano, Inc., 40 Agric. Dec. 1154, 1156-57 (1981), appeal docketed, 
No. 81-4397 (5th Cir. Sept. 29, 1981); In re The Connecticut Celery Co., 40 Agric. Dec. 
1131, 1135 (1981); In re Columbus Fruit Co., 40 Agric. Dec. 109, 112-13 (1981), affd 
mem., No. 81-1446 (D.C. Cir. Jan. 19, 1982); In re John H. Norman & Sons Distrib. Co. , 37 
Agric. Dec. 705, 709-14 (1978); In re Catanzaro, 35 Agric. Dec. 26, 31 (1976), affd, No. 
76-1613 (9th Cir. Mar. 9, 1977), printed in 36 Agric. Dec. 467; In re M. & H. Produce Co., 
34 Agric. Dec. 700, 747 (1975), aff'd mem., 549 F.2d 830 (D.C. Cir.), cert. denied, 434 U.S. 
920 (1977). 

16. Cf. Zwick v. Freeman, 373 F.2d 110, 115 (2d Cir.), cert. denied, 389 U.S. 835 (1967); 
In re V.P.C., Inc., 41 Agric. Dec. ____ (Apr. 14, 1982); In re The Connecticut Celery Co., 40 
Agric. Dec. 1131, 1135 (1981); In re John H. Norman & Sons Distrib. Co., 37 Agric. Dec. 
705, 709-14 (1978); In re M & H Produce Co., 34 Agric. Dec. 700, 747 (1975), affd mem., 
549 F.2d 8380 (D.C. Cir.), cert. denied, 434 U.S. 920 (1977) (all involving continuing bus- 
iness activities during a period when respondents knew they were in serious financial diffi- 
culty). 
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statutory requirements.” American Fruit Purveyors, Inc. v. United 
States, 630 F.2d 370, 374 (1980) (per curiam), cert. denied, 101 S. Ct. 
1701 (1981). 

Even if respondent had been completely unaware that its transactions 
from February to July 1979 were risky, and even if it were determined 
that respondent had a good excuse for the failures to pay involved here, 
it has repeatedly been held under the Act that all excuses are routinely 
rejected in determining whether payment violations occurred or 
whether violations were wilful since “the Act calls for payment — not 
excuses.” '” As in the case of failure to make full payment, excuses as to 
why payment could not be made promptly are ignored since “the Act 
calls for payment — not excuses.” 


17. In re Carlton F. Stowe, Inc., 41 Agric. Dec. ____ (June 4, 1982) (non-payment be- 
cause of bankruptcy of another firm owing respondent $776,459.23); In re V.P.C., Inc., 41 
Agric. Dec. ____ (Apr. 14, 1982) (non-payment because of financial difficulties); In re The 
Connecticut Celery Co., 40 Agric. Dec. 1131, 1138-40 (1981) (non-payment because re- 
spondent suddenly and unexpectedly lost a major sales account); In re United Fruit and 
Vegetable Co., 40 Agric. Dec. 396, 404 (1981) (non-payment because of financial difficul- 
ties), aff'd, No. 81-1554 (8th Cir. Jan. 21, 1982), petition for cert. filed, 50 U.S.L.W. 3860 
(U.S. Apr. 27, 1982) (No. 81-1930); In re Columbus Fruit Co., 40 Agric. Dec. 109, 113 
(1981) (non-payment because respondent lost a major sales account and a large supplier 
changed its course of dealing with respondent, demanding cash on delivery), aff'd mem., 
No. 81-1446 (D.C. Cir. (Jan. 19, 1982); In re Kafcsak, 39 Agric. Dec. 683, 685-86 (1980) 
(non-payment because of strike and failure of others to pay respondent), aff'd, No. 80-3406 
(6th Cir. Dec. 18, 1981); In re John H. Norman & Sons Distrib. Co., 37 Agric. Dec. 705, 
709-14 (1978) (non-payment because of failure of others to pay respondent); In re Catan- 
zaro, 35 Agric. Dec. 26, 31 (1976) (non-payment because of railroad strike), affd, No. 
76-1613 (9th Cir. Mar. 9, 1977), printed in 36 Agric. Dec. 467; In re Zeorge Steinberg & 
Son, Inc., 832 Agric. Dec. 236, 266-68 (1973) (non-payment because of financial difficul- 
ties), aff'd, 491 F.2d 988 (2d Cir.), cert. denied, 419 U.S. 830 (1974); accord, In re Wayne 
Cusimano, Inc., 40 Agric. Dec. 1154, 1157 (1981), appeal docketed, No. 81-4397 (5th Cir. 
Sept. 29, 1981); In re C. B. Foods, Inc., 40 Agric. Dec. 961 (1981) (non-payment because re- 
spondent lost a major sales account and three large suppliers would no longer extend 
credit), affd mem., No. 81-2197 (3d Cir. Mar. 29, 1982); In re Atlantic Produce Co., 35 
Agric. Dec. 1631, 1632-33, 1641-42 (1976) (non-payment because of financial difficulties), 
aff'd mem., 568 F.2d 772 (4th Cir.), cert. denied, 439 U.S. 819 (1978); In re Solt, 35 Agric. 
Dec. 721, 723-24 (1976) (non-payment because of bankruptcy of another firm owing re- 
spondent over $130,000.00); In re King Midas Packing Co., 34 Agric. Dec. 1879, 1883, 
1885 (1975) (non-payment because of financial difficulties); In re Bailey Produce Co., 8 
Agric. Dec. 1403, 1405 (1949) (non-payment because of financial difficulties); In re Josie 
Cohen Co., 3 Agric. Dec. 1013, 1015 (1944) (non-payment because of financial difficulties). 

18. In re V.P.C., Inc., 41 Agric. Dec. ___ (Apr. 14, 1982) delayed payment because of fi- 
nancial difficulties); In re L. R. Morris Produce Exch., Inc., 37 Agric. Dec. 1112, 1120 
(1978) (delayed payment because of financial difficulties resulting from weather conditions 
and withdrawal from business of a brother); In re Southwest Produce, Inc., 34 Agric. Dec. 
160, 167-68 (delayed payment because of financial difficulties resulting from inexperi- 
ence, overbuying and credit sales), aff'd per curiam, 524 F.2d 977 (5th Cir. 1975); In re J. 
Acevedo & Sons, 34 Agric. Dec. 120, 130-31 (delayed payment because of uncollectable ac- 
counts), aff d per curiam, 524 F.2d 977 (5th Cir. 1975). 
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The reasons why all excuses are rejected in payment violation cases 
under the Perishable Agricultural Commodities Act, and why they are 
not regarded as mitigating circumstances, are set forth in Jn re Exposito, 
38 Agric. Dec. 613, 632-40 (1979). In that case it is stated, inter alia (38 
Agric. Dec. at 635-40): 


Most of the cases cited by Judge Weber in support of his 
view that mitigating circumstances are improperly disre- 
garded are cases involving failure to pay for produce under 
the Perishable Agricultural Commodities Act. It is true 
that under that regulatory program, excuses as to why 
payment was not made (usually because someone else 
failed to pay the violator) are disregarded in determining 
the sanction. But that is because of the statutory provi- 
sions and the nature and history of that particular regula- 
tory program. 


The Perishable Agricultural Commodities Act makes it 
unlawful to “fail or refuse truly and correctly to account 
and make full payment promptly” (7 U.S.C. 499b (4) ). It 
provides for the automatic suspension of a license if a firm 
fails to pay a reparation award or is discharged as a bank- 
rupt (7 U.S.C. 499¢ (d), 499d (a) ).” [Footnote 7 states: “The 


Act was amended effective October 1, 1979, to authorize 
the Secretary to continue a license in effect after a dis- 
charge in bankruptcy (92 Stat. 2549, 2673).” ] 


The Perishable Agricultural Commodities Act was en- 
acted at the request of the regulated industry. It is the only 
regulatory program administered by the Department paid 
for by the regulated industry through license fees. Pay- 
ment violations are the very heart of the regulatory pro- 
gram. The industry desires and supports a toughminded 
administration of the Act which requires full payment 
irrespective of the reasons for non-payment. 


The reason for the Department’s position as to this Act 
was stated as follows in In re J. H. Norman & Sons Distrib- 
uting Co., 37 Agr Dec 705, 715-716, 719-720 (1978): 


Unfortunately for Mr. Norman, he. chose to en- 
gage in business in the regulated agricultural mar- 
keting system, which is probably the only field in 
which inability to pay one’s bills is unlawful (or 
even dishonorable). Debtor’s prisons are archaic; 
bankruptcy has lost its stigma; but the failure to 
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pay for fruits and vegetables in commerce is unlaw- 


ful (7 U.S.C. 499b (4) ). 


Special laws have been enacted relating to the 
agricultural marketing system because “a sound, 
efficient and privately operated system for dis- 
tributing and marketing agricultural products is es- 
sential to a prosperous agriculture and is indispen- 
sable to the maintenance of full employment and to 
the welfare, prosperity, and health of the Nation” 
(7 U.S.C. 1621). 


The failure by produce marketing firms to pay 
for produce would have a tendency to increase over- 
all marketing costs which, ultimately, would be re- 
flected in lower farm prices, higher consumer 
prices, or both. This would be contrary to the ex- 
pressed purpose of Congress to provide for “an inte- 
grated administration of all laws enacted by Con- 
gress to aid the distribution of agricultural prod- 
ucts through research, market aids and services, 
and regulatory activities, to the end that marketing 
methods and facilities may be improved, that dis- 


tribution costs may be reduced and the price spread 
between the producer and consumer may be nar- 
rowed” (7 U.S.C. 1621). 


The need for a severe sanction in cases of this na- 
ture was explained in Jn re Sam Leo Catanzaro, 
supra, 35 Agr Dec 26, 32-36 (1976), affirmed sub 
nom. Catanzaro v. United States and Butz, No. 
76-1613 (C.A. 9), decided March 9, 1977 (86 Agr 
Dec 467), as follows (see, also, Tr. 19-70): 


The severe sanction imposed in this 
case for the respondent’s serious, re- 
peated and flagrant violations of the Act 
is consistent with the Congressional pur- 
pose in enacting the statute. “The Per- 
ishable Agricultural Commodities Act is 
admittedly and intentionally a ‘tough’ 
law” (H.R. Rep. No. 1196, 84th Cong., 
1st Sess., p. 2). “The law has fostered an 
admirable degree of dependability and 
fairness in this industry* * * 
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x * 


* In spite of the strictness of some 
of the provisions of the law, the act and 
its administration by the Department of 
Agriculture have won the almost unani- 
mous approval of this important food 
distributing industry and now have its 
virtually undivided support” (ibid.)."° 


In Birkenfield v. United States, 369 
F.2d 491, 494 (C.A. 3), the Court stated: 


The object of the Act is to sup- 
press unfair and fraudulent 
practices in the industry. En- 
acted in 1930, the Act is re- 
garded today as one of the gov- 
ernment’s most successful 
regulatory programs, and the 
Act has received enthusiastic 
support from members of the 
regulated industry.”° 


The “goal of the [Perishable Agricul- 
tural] Commodities Act [is] that only fi- 
nancially responsible persons should be 
engaged in the businesses subject to the 
Act.” Marvin Tragash Co. v. United 
States Dept. of Agr. [524] F.2d [1255] 
(C.A. 5), No. 75-1481, decided Decem- 
ber 24, 1975. The purpose of the Act 
was stated in Zwick v. Freeman, 373 
F.2d 110, 116 (C.A. 2), certiorari denied, 
389 U.S. &35, as follows: 


The Perishable Agricultural 
Commodities Act is designed to 
protect the producers of perish- 


19. Accord, S. Rep. No. 2507, 84th Cong., 2d Sess. 3-4 (1956); United States v. William 
B. Mandell Co. , 242 F. Supp. 873, 875 (E.D. Pa. 1965). 

20. In a Congressional report as to a 1962 amendment to the Act, it is stated (H.R. Rep. 
No. 1546, 87th Cong., 2d Sess. 3 (1962) ): “Testimony of the shippers, brokers, wholesalers, 
and other elements of the trade in fresh and frozen fruits and vegetables who have been 
operating under this act is enthusiastically and almost unanimously in its support. It has 
brought a high degree of stability and responsibility to an industry which had frequently 
been beset by instability and irresponsibility. It is regarded as one of our most successful 
regulatory programs.” 
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able agricultural products who 
in many instances must send 
their products to a buyer or 
commission merchant who is 
thousands of miles away. It 
was enacted to provide a meas- 
ure of control over a branch of 
industry which is almost exclu- 
sively in interstate commerce, 
is highly competitive, and 
presents many opportunities 
for sharp practice and irrespon- 
sible business conduct. H. Rept. 
No. 1196, 84th Cong. 1st Sess. 
2 (1955). 


Kw Be KH KER 


Revocation of respondent’s license, in 
view of his repeated and flagrant viola- 
tions of the Act, is not only authorized 
by the Act (7 U.S.C. 499h (a) ) [footnote 
omitted], but is also consistent with 
other provisions of the Act, which are 
not applicable here .... Similarly, if a 
licensee fails to pay a reparation order 
under the Act, his license is automatical- 
ly suspended until the reparation order 
is paid, irrespective of whether he is un- 
able to pay because of circumstances be- 
yond his control (7 U.S.C. 499g (d) ). 


xnwkekwKwK * 


If a licensee is going to extend credit to its pur- 
chasers in this regulated industry, it must be ade- 
quately capitalized to be able to sustain any losses 
that result. If losses occur which jeopardize a li- 
censee’s ability to meet its obligations, it must im- 
mediately obtain more capital, or suffer the conse- 
quences if violations occur. In this regulated indus- 
try, the risk of loss should be taken by the banking 
community, whose business it is to supply risk cap- 
ital, or by stockholders or other risk takers. Other 
licensees engaged in business in this vital agricul- 





1176 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 41 A.D. 1154 
tural marketing system should not be subjected to 
the risk resulting from respondent’s under-capital- 
ization or bad debt experience. 


The peculiar vulnerability of producers of perishable 
agricultural commodities and livestock, and the impor- 
tance of the Department’s regulatory programs to assure 
payment for these commodities, were again recognized by 
Congress in the recent Bankruptcy Act amendments, in 
which it is provided (92 Stat. 2549, 2593): 


§ 525. Protection against discriminatory treat- 
ment 


Except as provided in Perishable Agricultural 
Commodities Act, 1930 (7 U.S.C. 499a-499s), the 
Packers and Stockyards Act, 1921 (7 U.S.C. 
181-229), and section 1 of the Act entitled “An Act 
making appropriations for the Department of 
Agriculture for the fiscal year ending June 30, 
1944, and for other purposes,” approved July 12, 
1943 (57 Stat. 422; 7 U.S.C. 204),* a governmental 
unit may not deny, revoke, suspend, or refuse to re- 
new a license, permit, charter, franchise, or other 
similar grant to, condition such a grant to, discrim- 
inate with respect to such a grant against, deny em- 
ployment to, terminate the employment of, or dis- 
criminate with respect to employment against, a 
person that is or has been a debtor under this title 
or a bankrupt or a debtor under the Bankruptcy 
Act, or another person with whom such bankrupt 
or debtor has been associated, solely because such 
bankrupt or debtor is or has been a debtor under 
this title or a bankrupt or debtor under the Bank- 
ruptcy Act, has been insolvent before the com- 
mencement of the case under this title, or during 
the case but before the debtor is granted or denied a 
discharge, or has not paid a debt that is discharge- 
able in the case under this title or that was dis- 
charged under the Bankruptcy Act. 


8. This is an Act supplementing the Packers and Stockyards Act. 
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Congressman Foley, Chairman of the House Agriculture 
Committee, explained the need for the foregoing special 
provisions applicable to the Perishable Agricultural Com- 
modities Act and the Packers and Stockyards Act as fol- 
lows (Proceedings and Debates of the 95th Cong., 1st Sess., 
Vol. 19, pp. H 11761-H 11762 (October 28, 1977) [, now 
123 Cong. Rec. 35671-72 (1977) ] ): 


Under the Packers and Stockyards Act and the 
act of July 12, 1943, persons purchasing livestock 
in commerce are required to conduct their busi- 
nesses in a financially responsible manner, and 
market agencies and dealers * * * are required to 
have a bond and to pay for all livestock purchased. 
The licenses of market agencies and dealers may be 
suspended if they became insolvent. Packers may 
be ordered to cease and desist from failing to pay 
for livestock and packers who become insolvent 
may be ordered to cease and desist from operating 
except under such conditions as the Secretary may 
impose. 


Under the Perishable Agricultural Commodities 
Act, commission merchants, dealers, and brokers 
are required to be licensed and to account and pay 
promptly for all commodities purchased. Failure to 
pay can result in suspension of a license, and fla- 
grant and repeated failure may result in revocation 
of a license. Licensees may in certain circumstances 
be required by the Secretary to post a bond as evi- 
dence of financial responsibility. And the Secretary 
may refuse to issue licenses to persons who have 
violated the act or have been convicted of a felony. 


The Committee on Agriculture has no quarrel 
with the “fresh-start” philosophy underlying this 
bill. However, that philosophy is not new and has 
heretofore been one of the principal purposes of the 
bankruptcy laws. Because of the peculiar vulner- 
ability of producers of perishable agricultural com- 
modities and livestock, Congress has seen fit, not- 
withstanding this philosophy, to enact and from 
time to time amend the Perishable Agricultural 
Commodities Act, the Packers and Stockyards Act, 
and the Act of July 12, 1943. 
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The Committee on Agriculture conducted over- 
sight hearings on the PACA program twice in the 
94th Congress and found that the program is gen- 
erally operating well and is serving its purpose in 
protecting the producers of perishable agricultural 
commodities and the public. Last year, after exten- 
sive hearings, Congress enacted Public Law 94-410 
which made extensive amendments to the Packers 
and Stockyards Act and the act of July 12, 1943, to 
assist the Secretary to prevent recurrence of the 
catastrophic losses to livestock producers which at- 
tended the bankruptcies of several large packers in 
the past few years. Both of these programs must be 
continued if this Nation is to continue to have a 
ready source of nutritious food at prices which are 
reasonable to both the producer and the consumer. 


Considering all of the circumstances, there is a sound 
basis for the Department’s position that excuses as to why 
payment was not made should not be regarded as a miti- 
gating circumstance where there are serious payment 
violations. Although the Department’s approach to enferc- 


ing the Perishable Agricultural Commodities Act appears 
harsh, in many cases it is not as harsh as it would seem. 
For example, many persons who suffer a financial loss or 
otherwise become in a precarious financial position con- 
tinue to operate for many months and even increase their 
business substantially, without obtaining new capital, 
thereby subjecting many persons who sell produce to them 
to the risk of financial loss. Such conduct has repeatedly 
been characterized as “flagrant.” See In re John H. Nor- 
man & Sons Distributing Co., 37 Agr Dec 705, 713 (1978); 
In re Atlantic Produce Co., 35 Agr Dec 1631, 1640-1641 
(1976), laffd mem., 568 F.2d 772 (4th Cir.), cert. denied, 
439 U.S. 819 (1978) ]; In re Sam Leo Catanzaro, 35 Agr 
Dec 26, 31 (1976), affirmed sub nom. Catanzaro v. United 
States and Butz, No. 76-1613 (C.A. 9), decided March 9, 
1977 (36 Agr Dec 467); In re M. & H. Produce Co., 34 Agr 
Dec 700, 747 (1975), [aff'd mem., 549 F.2d 830 (D.C. Cir.), 
cert. denied, 434 U.S. 920 (1977) ]; In re George Steinberg 
& Son, 32 Agr Dec 236, 243-244 (1973), affirmed sub 
nom. George Steinberg & Son, Inc v. Butz, 491 F.2d 988 
(C.A. 2), certiorari denied, 419 U.S. 830. 
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As stated in Zwick v. Freeman, 373 F.2d 110, 115 (C.A. 
2), certiorari denied, 389 U.S. 835— 


it is inconceivable that petitioners were unaware of 
their financial condition and unaware that every 
additional transaction they entered into was likely 
to result in another violation of the Commodities 
Act. It would be hard to imagine clearer examples 
of “flagrant” violations of the statute than were 
exemplified by petitioners’ conduct. 


In addition, many firms which experience losses that re- 
sult in their ultimate failure to pay experience such losses 
because they were not sufficiently cautious in extending 
credit. See, e.g., In re J. H. Norman & Sons Distributing 
Co., 37 Agr Dec 705, 708-709 (1978). 


But even where the failure to receive payment could not 
have been reasonably foreseen, and the firm immediately 
discontinues business (being unable to pay all of its credi- 
tors), if “a licensee is going to extend credit to its pur- 
chasers in this regulated industry, it must be adequately 
capitalized to be able to sustain any losses that result.” In 
re J. H. Norman & Sons Distributing Co., 37 Agr Dec 705, 
719 (1978). 


Undoubtedly there have been some cases where the pol- 
icy under the Perishable Agricultural Commodities Act 
has been “harsh,” but “occasional hardship to the indi- 
vidual is a consideration outweighed by the declared policy 
of Congress. Zwick v. Freeman, supra, 373 F.2d at 118. 
See, also, United States v. Dotterweich, 320 U.S. 277, 
284-285; Callaghan v. Reconstruction Finance Corp., 297 
U.S. 464, 468; Dairymen’s League Cooperative Assn. v. 
Brannan, 173 F.2d 57, 66 (C.A. 2), certiorari denied, 338 
U.S. 825; General Ice Cream Corp. v. Benson, 113 F. Supp. 
107, 108 (N.D. N.Y.), affirmed, per curiam, 217 F.2d 646 
(C.A. 2).” In re George Steinberg & Son, 32 Agr Dec 236, 
248 (1973), affirmed sub nom. George Steinberg & Son, 
Inc. v. Butz, 491 F.2d 988 (C.A. 2), certiorari denied, 419 
US. 830. 


Although the respondent in the present case did not become a bank- 
rupt, the legislative history of the 1978 Bankruptcy law set forth above 
in the lengthy quotation from the Esposito case sheds light on the Con- 
gressional intent as to the enforcement of the Perishable Agricultural 
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Commodities Act, notwithstanding financial difficulties leading to a li- 
censee’s bankruptcy. 

As shown above, pages 31-33, in the quotation from the Esposito case, 
in the 1978 Bankruptcy law, Congress specifically exempted two regula- 
tory programs—the Perishable Agricultural Commodities Act and the 
Packers and Stockyards Act—from the provisions of § 525 of the Bank- 
ruptcy law (11 U.S.C. § 525 (1979 Supp.) ) that otherwise would have 
prevented the revocation of a license because of bankruptcy or the fail- 
ure to pay a debt dischargeable under the Bankruptcy law. 

Section 525 of the 1978 Bankruptcy law was enacted to codify Perez v. 
Campbell, 402 U.S. 637 (1971), which held that a State would frustrate 
the Congressional policy of a fresh start for a debtor if it were permitted 
to refuse to renew a drivers license because a tort judgment resulting 
from an automobile accident had been unpaid as a result of a discharge 
in bankruptcy. Section 525 of the 1978 Bankruptcy law extends the 
Perez holding to both state and federal governmental agencies. The leg- 
islative history of the 1978 Bankruptcy law states that § 525 codifies 
the result of Perez (S. Rep. No. 95-989, 95th Cong., 2d Sess. 81 (1978); 
H.R. Rep. No. 95-595, 95th Cong., 1st Sess. 366-67 (1977) ). But as 
shown above, the Perishable Agricultural Commodities Act regulatory 
program was expressly excepted from § 525. 

Prior to the 1978 Bankruptcy law, it was held that where a respond- 
ent’s failure to pay under the Perishable Agricultural Commodities Act 
results from bankruptcy, there is no unconscionable or excessive conflict 
between the department’s disciplinary action revoking the respondent’s 
license under the Perishable Agricultural Commodities Act and the 
bankruptcy law.”* As shown above, § 525 of the 1978 Bankruptcy law 
expressly preserves the right of the Secretary to revoke a bankrupt’s 
license under the Perishable Agricultural Commodities Act because of 
debts dischargeable in bankruptcy. 

The Chairman of the House Committee on Agriculture, who proposed 
the amendment exempting the Perishable Agricultural Commodities 
Act and the Packers and Stockyards Act from the provisions of § 525 of 
the 1978 Bankruptcy law, stated (123 Cong. Rec. 35671 (1977) ): 


The Agriculture Committee has no quarrel with the basic 
philosophy underlying this provision which is to prevent 
discrimination against a person solely—and I emphasize 
the word “solely’—because that person has undergone 


21. Zwick v. Freeman, 373 F.2d 110, 115-17 (2d Cir.) cert. denied, 389 U.S. 835 (1967); 
In re King Midas Packing Co., 34 Agric. Dec. 1879, 1883-87, 1890-92, 1897-98 (1975); In 
re Marvin Tragash Co., 33 Agric. Dec. 1884, 1908-13 (1974), affd, 524 F.2d 1255, 
1256-58 (5th Cir. 1975); In re George Steinberg & Son, Inc., 32 Agric. Dec. 236, 255-59 
(1973), aff'd, 491 F.2d 988 (2d Cir.), cert denied, 419 U.S. 830 (1974). 
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bankruptcy. However, I am concerned that, without clari- 
fication, the section might be interpreted in such a way as 
to prevent the Secretary of Agriculture from carrying out 
his statutory responsibilities under the Perishable Agricul- 
tural Commodities Act, the Packers and Stockyards Act, 
and the supplementary packers and stockyards legislation 
contained in the Act of July 12, 1943, 7 U.S.C. 204. This 
amendment is simply designed to clarify the fact that sec- 
tion 525 does not in any way interfere with administration 
by the Secretary of Agriculture of these statutes. 


Other statements made at the same time by the Chairman of the 
House Committee on Agriculture are set forth above (pp. 32-33) in the 
lengthy quotation from the Esposito case, including the Chairman’s 
statement that, under the Perishable Agricultural Commodities Act, 
“(failure to pay can result in suspension of a license, and flagrant and re- 
peated failure may result in revocation of a license” (123 Cong. Rec. 
35672 (1977) ). 

In addition, shortly before the House agreed to amend § 525 of the 
1978 Bankruptcy law by excepting the Perishable Agricultural Com- 
modities Act and the Packers and Stockyards Act from the provisions 
that otherwise would have precluded license revocations because of 


bankruptcy or debts dischargeable in bankruptcy, Mr. Panetta stated 
(128 Cong. Rec. 35672 (1977) ): 


I commend the gentleman from Washington (Mr. Foley), 
the distinguished chairman of the Committee on Agricul- 
ture, for offering this amendment. As the gentleman 
knows, I will be offering a complementary amendment 
with regard to section 303 that will in effect carry on the 
basic thrust of the gentleman’s amendment. 


The Perishable Agricultural Commodities Act is the 
mainstay of the fresh fruit and vegetable market. What 
these amendments attempt to do is to restore the authority 
of the Secretary of Agriculture under that law. 


Shortly later, and immediately before the House agreed to the amend- 
ment excepting the Perishable Agricultural Commodities Act from 
§ 525, Mr. Butler stated (123 Cong. Rec. 35673 (1977) ): 


Mr. BUTLER. Mr. Chairman, I would like to note that 
section 525 of the new Bankruptcy Code by its very terms 
applies only in situations in which governmental units, 
either in hiring or in administering licensing programs, 
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discriminate solely on the basis of whether a person is, or 
has been, a bankrupt. The gentleman from Washington 
(Mr. Foley) correctly points out that the section applies 
only where the discrimination is practiced “solely” on that 
basis. 


I am told that lawyers at the Agriculture Committee and 
in the General Counsel’s Office at the Department of Agri- 
culture are nevertheless of the opinion that, without clar- 
ification, section 525 might be interpreted to prevent the 
Secretary from taking necessary regulatory actions under 
the Perishable Agricultural Commodities Act, the Packers 
and Stockyards Act, and the act of July 12, 1943, 7 U.S.C. 
204. It is difficult for me to understand this interpreta- 
tion. As noted in our report, it was never the intention of 
the Judiciary Committee to interfere with legitimate regu- 
latory objectives. However, if section 525 is susceptible to 
such interpretations, I am glad of this clarification. 


Although § 8 (a) of the Perishable Agricultural Commodities Act (7 
U.S.C. § 499h (a) ), which authorizes license revocation for flagrant and 
repeated violations of the Act, or publication of a finding as to viola- 
tions, was not amended in any manner by the 1978 Bankruptcy law, and 
is not dependent upon any bankruptcy related considerations, Congress 
decided that in order to be sure that the Secretary’s authority would not 
be diminished, § 525 of the 1978 Bankruptcy law should be amended to 
expressly authorize the continuation of the Secretary’s license revoca- 
tion and violation publication authority under the Perishable Agricultur- 
al Commodities Act, where the violations involve debts dischargeable in 
bankruptcy. 

To conclude this discussion, under the Department’s well established 
policy, sustained on appeal, respondent’s license would be revoked for 
the repeated and flagrant violations found here, if it were in effect. 

Although respondent’s license is not presently in effect, it has been 
held that a terminated license can be suspended or revoked.” But it is of 


22. Inre M. & H. Produce Co., 34 Agric. Dec. 700, 750 (1975), aff'd mem. , 549 F.2d 830 
(D.C. Cir.), cert. denied, 434 U.S. 920 (1977); In re J. Acevedo & Sons, 34 Agric. Dec. 120, 
138-40, aff'd per curiam, 524 F.2d 977 (5th Cir. 1975); In re George Steinberg & Son, Inc., 
32 Agric. Dec. 236, 250-53 (1973), aff'd, 491 F.2d 988 (2d Cir.), cert. denied, 419 U.S. 830 
(1974); accord, In re Kafcsak, 39 Agric. Dec. 683, 686 (1980), affd, No. 80-3406 (6th Cir. 
Dec. 18, 1981); In re Atlantic Produce Co., 35 Agric. Dec. 1631, 1633 (1976), aff'd mem., 
568 F.2d 772 (4th Cir.), cert. denied, 439 U.S. 819 (1978); and see Quinn v. Butz, 510 F.2d 
743, 749-50 (D.C. Cir. 1973). However, the legislative history of the Act suggests that sus- 
pension or revocation orders cannot be issued as to nonactive licenses, H.R. Rep. No. 1546, 
97th Cong. 2d Sess. 8 (1962); S. Rep. No. 750, 87th Cong., 1st Sess. 7 (1961); S. Rep. No. 

Continued 
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no practical consequence whether respondent’s license is revoked since it 
has been found that respondent has committed flagrant and repeated 
violations of the Act, and, as a result of that finding, the same conse- 
quences flow to the respondent and those responsibly connected with re- 
spondent as flow from a revocation order (see note 13, supra). 

Specifically, as a result of the finding that respondent has committed 
flagrant and repeated violations of the Act, respondent cannot again be- 
come licensed under the Act for two years after the effective date of the 
Order issued in this case (7 U.S.C. § 499d (b); see, also, 7 U.S.C. 
§ 499d (c)). Similarly, the persons “responsibly connected” with re- 
spondent cannot be licensed under the Act for two years (7 U.S.C. 
§ 499d (b); see, also, 7 U.S.C. § 499d (c) ); and they cannot work for an- 
other licensee under the Act for one year (7 U.S.C. § 499h (b) ). After 
one year, the Secretary may approve their employment by another licen- 
see if the licensee furnishes a satisfactory bond; after two years, the 
Secretary may approve their employment by another licensee without a 
bond (7 U.S.C. § 499h (b) ). 

Since the revocation of respondent’s license would have no effect dif- 
ferent from that flowing from the finding of repeated and flagrant viola- 
tions, respondent’s license will not be revoked in this proceeding. See In 
re The Connecticut Celery Co., 40 Agric. Dec. 1131, 1150-51 (1981). 


Il 


Respondent argues that complainant’s procedure in this case was fatal- 
ly defective because neither a reparation complaint nor an informal com- 
plaint was filed prior to the investigation and filing of the formal dis- 
ciplinary complaint in this proceeding, except for the reparation com- 
plaint filed by Paris Foods Corporation as to one transaction.** Respond- 
ent’s argument is without merit for the reasons set forth by Judge Lie- 
bert, supra, pp. 19-21. 

In addition, there is nothing in the Act or the regulations requiring the 
filing of a reparation complaint or an informal complaint prior to the fil- 
ing of a formal complaint. 


Continued 
554, 73d Cong., 2d Sess. 2 (1934); H.R. Rep. No. 489, 73d Cong., 2d Sess. 2 (1934); and see 
Marvin Tragash Co. v. USDA, 524 F.2d 1255, 1258 (5th Cir. 1975). If a suspension order 
could not be issued as to a nonactive license, the much more severe order finding that a vio- 
lation was flagrant or repeated would have to be issued, where appropriate. The suspension 
of a terminated license was upheld, without discussing the authority to take such action, in 
Mandell, Spector, Rudolph Co. v. United States, 364 F.24 089, 893-94 (3d Cir. 1966), cert. 
denied, 385 U.S. 1008 (1967). 

23. The single violation referred to in Paris Foods’ reparation complaint involves 
$27,257, which is sufficient in itself to warrant revocation of respondent’s license. 
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Suspension and revocation orders, and orders publishing the facts as 
to violations, are issued under § 8 (a) of the Act, which provides (7 
U.S.C. § 499h (a) ): 


§ 499h. Grounds for suspension or revocation of license 
(a) Authority of Secretary 


Whenever (a) the Secretary determines, as provided in 
section 499f of this title, that any commission merchant, 
dealer, or broker has violated any of the provisions of sec- 
tion 499b of this title... the Secretary may publish the 
facts and circumstances of such violation and/or, by order, 
suspend the license of such offender for a period not to ex- 
ceed ninety days, except that, if the violation is flagrant or 
repeated, the Secretary may, by order, revoke the license 
of the offender. 


Section 6 of the Act (7 U.S.C. § 499f), referred to in the preceding 
quotation, relates to complaints filed by injured persons seeking repara- 
tions, and, also, to complaints filed, inter alia, by an employee of the De- 
partment. Section 6 provides (7 U.S.C.§ 499f): 


§ 499f. Complaint and investigation 


(a) Petition to Secretary of Agriculture; time of making; 
contents; service; answer 


Any person complaining of any violation of any provi- 
sion of section 499b of this title by any commission mer- 
chant, dealer, or broker may, at any time within nine 
months after the cause of action accrues, apply to the 
Secretary by petition, which shall briefly state the facts, 
whereupon, if, in the opinion of the Secretary, the facts 
therein contained warrant such action, a copy of the com- 
plaint thus made shall be forwarded by the Secretary to 
the commission merchant, dealer, or broker, who shall be 
called upon to satisfy the complaint, or to answer it in 
writing, within a reasonable time to be prescribed by the 
Secretary. 


(b) Complaint to Secretary requesting investigation of 
violations; by whom made 


Any officer or agency of any State or Territory having 
jurisdiction over commission merchants, dealers, or 
brokers in such State or Territory and any employee of the 
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United States Department of Agriculture or any interested 
person may file, in accordance with rules and regulations 
of the Secretary, a complaint of any violation of any provi- 
sion of this chapter by any commission merchant, dealer, 
or broker and may request an investigation of such com- 


plaint by the Secretary. 
(c) Service of complaint; hearing 


If there appear to be, in the opinion of the Secretary, any 
reasonable grounds for investigating any complaint made 
under this section, the Secretary shall investigate such 
complaint and may, if in his opinion the facts warrant such 
action, have said complaint served by registered mail or by 
certified mail or otherwise on the person concerned and af- 
ford such person an opportunity for a hearing thereon be- 
fore a duly authorized examiner of the Secretary in any 
place in which the said person is engaged in business: Pro- 
vided, That in complaints wherein the amount claimed as 
damages does not exceed the sum of $3,000, a hearing 
need not be held and proof in support of the complaint and 
in support of respondent’s answer may be supplied in the 
form of depositions or verified statements of fact. 


(d) Determination by Secretary of violations 


After opportunity for hearing on complaints where the 
damages claimed exceed the sum of $3,000 has been pro- 
vided or waived and on complaints where damages claimed 
do not exceed the sum of $3,000 not requiring hearing as 
provided herein, the Secretary shall determine whether or 
not the commission merchant dealer, or broker has vio- 
lated any provision of section 499b of this title. 


(e) Complaints by nonresidents; bond for costs and fees 


In case a complaint is made by a nonresident of the 
United States, the complainant shall be required, before 
any formal action is taken on his complaint, to furnish a 
bond in double the amount of the claim conditioned upon 
the payment of costs, including a reasonable attorney’s fee 
for the respondent if the respondent shall prevail, and any 
reparation award that may be issued by the Secretary of 
Agriculture against the complainant on any counter claim 
by respondent: Provided, That the Secretary shall have au- 
thority to waive the furnishing of a bond by a complainant 
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who is a resident of a country which permits the filing of a 
complaint by a resident of the United States without the 
furnishing of a bond. 


Sections 6 (a), (c), (d), and (e), quoted above, relate to reparation com- 
plaints. For example, § 6 (a) refers to the filing of a complaint “within 
nine months after the cause of action accrues,” and to the respondent be- 
ing called upon “to satisfy the complaint”—obvious references to a rep- 
aration complaint for money damages. Similarly, § 6 (c) refers to “the 
amount claimed as damages;” § 6 (d) refers to “damages claimed;” and 
§ 6(e) refers to bonds filed by nonresidents who file a “claim”—all obvi- 
ous references to reparation cases for money damages. 

Section 6 (b), quoted above (7 U.S.C. § 499f (b) ), on the other hand, 
relates to disciplinary complaints. Section 6 (b) does not categorize the 
“complaint” as “formal” or “informal,” but merely refers to the filing of 
“a complaint of any violation.” No procedural requirements are set forth 
in § 6(b), except that the complaint must be filed “in accordance with 
rules and regulations of the Secretary.” 

Section 6 (b) further provides that the complainant “may request an 
investigation of such complaint by the Secretary.” An “investigation” is 
a “searching inquiry,” or “an official probe.” Webster’s Third New Inter- 
national Dictionary, Unabridged 1189 (1971). The method of conducting 
the “investigation” is not specified. 

Hence the language of § 6 (b) is broad enough to permit a procedure, 
established by rules or regulations, whereby a formal complaint is filed 
by a Department employee (without the prior filing of a reparation or in- 
formal complaint), and the “investigation” by the “Secretary” is per- 
formed by the Department’s Administrative Law Judges and Judicial 
Officer. 

The fact that the “investigation” referred to in § 6 (b) may, by rule, be 
the “investigation” or “probe” conducted by the Department’s Adminis- 
trative Law Judges and Judicial Officer is supported by an amendment 
to the Act in 1978. In 1978, Congress added a new § 13 (b) to the Act, 
which provides (92 Stat. 2381 (1981); 7 U.S.C. § 499m (b) (Supp. II 
1979) ): 


(b) The Secretary or the Secretary’s duly authorized 
agents, in order to insure that the prompt payment provi- 
sion of section 2 (4) of this Act is being complied with, 
shall from time to time inspect the accounts, records, and 
memoranda of any commission merchant, dealer, or broker 
determined in a formal disciplinary proceeding under sec- 
tion 6 (b) of this Act to have violated such provision. (Em- 
phasis added.) 
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The only term in § 6 (b) that can be construed as providing for a de- 
termination of a violation is the term “investigation.” 

But even aside from the 1978 amendment, § 6 (b) by itself covers dis- 
ciplinary proceedings completely, and the other subsections of § 6 clear- 
ly relate to reparation cases for money damages. 

However, even if § 6 (c) and (d), referred to above, were to be inter- 
preted as applying to disciplinary proceedings, as well as to reparation 
proceedings, nothing in § 6 (c) or (d) requires the filing of a reparation 
or informal complaint as a condition precedent to the filing of a formal 
disciplinary complaint. 

Under the Department’s rules governing adjudicatory proceedings un- 
der many statutes, including the Perishable Agricultural Commodities 
Act, effective February 1, 1977 (42 Fed. Reg. 743 (1977) ), informal com- 
plaints of violations may be filed under subsection (a) of § 1.133 (7 
C.F.R. § 1.133 (a) ),* and formal complaints, instituting a disciplinary 


24. Itis provided in 7C.F.R.§ 1.133 (a) ): 
§ 1.133 Institution of proceedings. 


(a) Submission of information concerning apparent violations. (1) Any in- 
terested person desiring to submit information regarding an apparent viola- 
tion of any provision of a statute listed in § 1.131 of this subpart or of any 
regulation, standard, instruction, or order issued pursuant thereto, may file 
the information with the Administrator of the agency administering the stat- 
ute involved in accordance with this section and any applicable statutory or 
regulation provisions. Such information may be made the basis of any appro- 
priate proceeding covered by the rules in this subpart, or any other appropri- 
ate proceeding authorized by the particular statute or the regulations 
promulgated thereunder. 

(2) The information may be submitted by telegram, by letter, or by a pre- 
liminary statement of facts, setting forth the essential details of the transac- 
tion complained of. So far as practicable, the information shall include such 
of the following items as may be applicable: 

(i) The name and address of each person and of the agent, if any, represent- 
ing such person in the transaction involved; 

(ii) Place where the alleged violation occurred; 

(iii) Quantity and quality or grade of each kind of product or article in- 
volved; 

(iv) Date of alleged violation; 

(v) Car initial and number, if carlot; 

(vi) Shipping and destination points; 

(vii) If a sale, the date, sale price, and amount actually received; 

(viii) If a consignment, the date, reported proceeds, gross, net; 

(ix) Amount of damage claimed, if any; 

(x) Statement of other material facts, including terms of contract; and 

(xi) So far as practicable, true copies of all available papers relating to the 
transaction complained about, including shipping documents, letters, tele- 
grams, invoices, manifests, inspection certificates, accounts of sales, and any 
special contracts or agreements. 

Continued 
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proceeding, may be filed under subsection (b) (7 C.F.R. § 1.133 (b) ), ir- 
respective of whether there has been an informal or reparation com- 
plaint filed. 

Subsection (b) provides (7 C.F.R. § 1.133 (b) ): 


(b) Filing of complaint. (1) If there is reason to believe 
that a person has violated or is violating any provision of a 
statute listed in § 1.131 or of any regulation, standard, in- 
struction or order issued pursuant thereto, whether based 
upon information furnished under subsection (a) of this 
section [relating to informal complaints] or other informa- 
tion, a complaint may be filed with the Hearing Clerk pur- 
suant to these rules. (Emphasis added.) 


Hence, under the Secretary’s new, uniform rules of practice, a formal 
complaint does not have to be preceded by an informal (or reparation) 
complaint, and does not have to be based on the information resulting 
from the investigation of an informal (or reparation) complaint. If an in- 
formal complaint is filed, there is no requirement that it be served on 
the respondent, or even brought to his attention. 

Respondent also relies on one of the general provisions of the old rules 
of practice, 7 C.F.R. § 47.3,”° which is still in effect to the extent not in- 


Continued 

(3) Upon receipt of the information and supporting evidence, the Adminis- 
trator shall cause such investigation to be made as, in the opinion of the Ad- 
ministrator, is justified by the facts. If such investigation discloses that no 
violation of the Act or of the regulations, standards, instructions, orders is- 
sued pursuant thereto, has occurred, no further action shall be taken and the 
person submitting the information shall be so informed. 

(4) The person submitting the information shall not be a party to any pro- 
ceeding which may be instituted as a result thereof and such person shall 
have no legal status in the proceeding, except as a subpoenaed witness or as a 
deponent in a deposition taken without expense to such person. 

25. It is provided in 7C.F.R.§ 47.3: 
§ 47.3 Institution of proceedings. 


(a) Informal complaints. (1) Any interested person (including any officer or 
agency of any State or Territory having jurisdiction over commission mer- 
chants, dealers, or brokers in such State or Territory, and any employee of 
the Department) desiring to complain of any violation of any provision of the 
act by any commission merchant, dealer, or broker may file with the Director 
an informal complaint. Informal complaints may be made the basis of either 
a disciplinary complaint, or a claim for damages, or both. If the informal 
complaint is to be made the basis of a claim for damages, it must be filed 
within 9 months after the cause of action accrues; if the informal complaint is 
not to be made the basis of a claim for damages, it may be filed at any time 
within 2 years after the violation of the act occurred: Provided, That the 2- 
year limitation herein prescribed shall not apply to complaints charging fla- 
grant or repeated violations of the act. 
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consistent with the new, uniform rules of practice (43 Fed. Reg. 30787 
(1978) ). 

However, 7 C.F.R. § 47.3, which provides for the filing of informal 
complaints, does not require that the informal complaints be served on 
the respondent, or brought to his attention, unless the Director deems it 
appropriate to effect an amicable or informal settlement of the matter, 
or unless the APA “second chance” must be given (in the case of a non- 


(2) Informal complaints may be made by telegram, by letter, or by a pre- 
liminary statement of facts, setting forth the essential details of the transac- 
tion complained of. So far as practicable, every such informal complaint shall 
state such of the following items as may be applicable: 

(i) The name and address of each person and of the agent, if any, represent- 
ing him in the transaction involved; 

(ii) Quantity and quality or grade of each kind of produce shipped; 

(iii) Date of shipment; 

(iv) Car initial and number, if carlot; 

(v) Shipping and destination points; 

(vi) If a sale, the date, sale price, and amount actually received; 

(vii) If a consignment, the date, reported proceeds, gross net; 

(viii) Amount of damages claimed, if any; and 

(ix) Statement of other material facts including terms of contract. 

(3) The informal complaint should, so far as practicable, be accompanied 
by true copies of all available papers relating to the transaction complained 
about, including shipping documents, letters, telegrams, invoices, manifests, 
inspection certificates, accounts sales, and any special contracts or agree- 
ments. 

(b) Investigations and disposition of informal complaints. (1) Upon receipt 
of all the information and supporting evidence submitted by the person filing 
the informal complaint, the Director shall cause such investigation to be 
made as, in his opinion, is justified by the facts. If such investigation dis- 
closes that no violation of the act has occurred, no further action shall be 
taken and the person filing the informal complaint shall be so informed. 

(2) If the statements in the informal complaint and the investigation there- 
under seem to warrant such action, and, in any case except one of wilfullness 
or one in which public health, interest or safety otherwise requires, which 
may result in the suspension or revocation of a license, the Director, in an ef- 
fort to effect an amicable or informal adjustment of the matter, shall give 
written notice to the person complained against of the facts or conduct con- 
cerning which complaint is made, and shall afford such person an opportuni- 
ty, within a reasonable time fixed by the Director, to demonstrate or achieve 
compliance with the applicable requirements of the act and regulations 
promulgated thereunder. 

(c) Status of person filing informal complaint. The person filing an infor- 
mal reparation complaint shall not be a party to any disciplinary proceeding 
which may be instituted as a result of the informal complaint, and such per- 
son shall have no legal status in any such proceeding, except as he may be 
subpenaed as a witness or his deposition taken without expense to him. 
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wilful violation). See 5 U.S.C. § 558 (c); In re American Fruit Purveyors, 
Inc., 30 Agric. Dec. 1542, 1576-82 (1971). 

Moreover, there is nothing in 7 C.F.R. § 47.3 or in any other section 
of the rules that makes the filing of an informal (or reparation) com- 
plaint a prerequisite to the filing of a formal complaint. As shown above, 
the new, uniform rules of practice expressly permit formal complaints to 
be filed on the basis of the informal complaint information “or other in- 
formation.” Similarly, the rules of practice as to disciplinary proceedings 
under the Perishable Agricultural Commodities Act in effect prior to the 
promulgation of the new, uniform rules provided for the filing of a for- 
mal complaint by the Deputy Administrator *’ “either as a result of the 
informal-complaint procedure hereinbefore provided or on his own mo- 
tion” (7 C.F.R.§ 47.27 (b) (1980), emphasis added). 

Accordingly, there is no basis in the Act or rules of practice for re- 
spondent’s argument that an informal (or reparation) complaint must be 
filed as a condition precedent to the issuance of a formal disciplinary 
complaint. 

However, the Secretary’s right to inspect the accounts, records, and 
memoranda of commission merchants, dealers, and brokers is limited 
(insofar as relevant here) to “the investigation of complaints” (7 U.S.C. 
§ 499m (a) ), and, therefore, except for the Paris Foods reparations com- 
plaint, respondent or the trustees could have refused the Department ac- 
cess to respondent’s accounts, records, and memoranda until one of the 
Department’s employees filed an informal complaint. However, as stated 
by Judge Liebert, this matter was waived. 


26. The new, uniform rules of practice also require compliance with the APA “second 
chance” requirement, in the case of a non-wilful violation. Specifically, the rules provide (7 
C.F.R.§ 1.133 (b) (2) ): 

(2) As provided in 5 U.S.C. 558, in any case, except one of wilfulness or 
one in which public health, interest, or safety otherwise requires, prior to the 
institution of a formal proceeding which may result in the withdrawal, sus- 
pension, or revocation of a “license” as that term is defined in 5 U.S.C. 
551 (8), the Administrator, in an effort to effect an amicable or informal set- 
tlement of the matter, shall give written notice to the person involved of the 
facts or conduct concerned and shall afford such person an opportunity, with- 
in a reasonable time fixed by the Administrator, to demonstrate or achieve 
compliance with the applicable requirements of the statute, or the regulation, 
standard, instruction or order promulgated thereunder. 

27. The authority to file complaints has been delegated to the Director, Fruit and Vege- 
table Division, Agricultural Marketing Service, U.S.D.A. 34 Fed. Reg. 5513 (1969); In re 
Marvin Tragash Co., 33 Agric. Dec. 1884, 1892-93 (1974), aff'd, 524 F.2d 1255, 1258 (5th 
Cir. 1975) (acting director); In re George Steinberg & Son, Inc., 32 Agric. Dec. 236, 259-60 
(1973), aff'd, 491 F.2d 988, 993 (2d Cir.), cert. denied, 419 U.S. 830 (1974). 

28. This rule has been superceded by the new, uniform rules of practice referred to 
above. 43 Fed. Reg. 30787 (1978). 
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Moreover, the requirement of a complaint preceding an investigation 
is not a safeguard to licensees except insofar as it precludes “fishing ex- 
peditions,” where there is no basis for suspecting a violation. Where, as 
here, there was reason to believe that respondent may have committed 
violations, it was a useless (but, nonetheless, required) technicality for a 
Department employee, or someone else, to file a complaint before the 
Secretary had the right to inspect respondent’s accounts, records and 
memoranda. However, there would be no basis in the Act or in reason to 
prejudice the final outcome of this case because of that failure, even if 
there had not been a waiver as to this matter, or a complaint filed by 
Paris Foods. 

Furthermore, where a complaint is filed by one person, as in this case, 
the Secretary may extend the inquiry to include other similar violations. 
See Mandell, Spector, Rudolph Co. v. United States, 364 F.2d 889, 891 
(3d Cir. 1966), cert. denied, 385 U.S. 1008 (1967). 

As requested in respondent’s appeal, page 2, official notice is taken of 
a Department form providing for an informal complaint by the Director 
of the Fruit and Vegetable Division. But, as shown above, there is no re- 
quirement in the Act or rules of practice requiring the use of such a form 
as a condition precedent to the filing of a formal complaint and, there- 
fore, the failure to use it here is of no consequence. 

If it were to be held by a reviewing court that an informal complaint 
(or a reparation complaint) must be filed before a formal disciplinary 
complaint is issued, that there was no waiver here, and that the Paris 
Foods violation and reparation complaint are insufficient to support the 
procedure and final order here, the Department could (and I believe 
should) start this proceeding anew, by filing an informal complaint, con- 
ducting a 15-minute investigation (by telephoning the three injured par- 
ties to be sure that respondent’s debts have not been fully paid), issuing a 
new formal disciplinary complaint, and holding a new hearing (incorpo- 
rating by reference the present hearing record). There is no statute of 
limitations in the Act or rules of practice relating to repeated and fla- 
grant violations. In re Atlantic Produce Co., 35 Agric. Dec. 1631, 1642 
(1976), affd mem., 568 F.2d 772 (4th Cir.), cert. denied, 439 U.S. 819 
(1978). And the failure to file an informal complaint in the circum- 
stances here did not violate any constitutional or fundamental rights of 
respondent so as to “taint” the evidence previously obtained relating to 
the 23 violations not involving Paris Foods. 

Whether respondent’s violations were wilful, thereby obviating the 
need to give respondent notice of its violations and an opportunity to 
demonstrate or achieve compliance prior to the institution of the present 
proceeding is, of course, to be determined by the evidence adduced at the 
administrative hearing in this case. Respondent’s contention that the Di- 
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rector who signed the complaint should have been required to testify as 
to the evidence before him when he signed the complaint is based on a 
misreading of the Administrative Procedure Act and the Department’s 
rules of practice. In addition, since respondent’s license is not being sus- 
pended or revoked, the APA “second chance” requirement is not applica- 
ble here. 

For the foregoing reasons, the following Order should be issued in this 
proceeding. 


ORDER 


Respondent has committed repeated and flagrant violations of § 2 of 
the Act (7 U.S.C. § 499 (b) ). 

The facts and circumstances as set forth herein shall be published. 

This Order shall be effective on the 30th day after service on the re- 
spondent. 


APPENDIX A 

Excerpt for In re Worsley, 33 Agric. Dec. 1547, 1556-71 (1974). 
APPENDIX B 

Excerpt for Jn re Esposito, 38 Agric. Dec. 613, 624-65 (1979). 


MISCELLANEOUS ORDER ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


(No. 21,657) 


In re UNITED FRUIT AND VEGETABLE CO., INC. PACA Docket No. 
2-5536. Order issued June 28, 1982. 


ORDER 


Upon complainant’s request, and it appearing that the Decision and 
Order of April 3, 1981, has been affirmed by the United States Court of 
Appeals for the Eighth Circuit (668 F.2d 983) and that the Supreme 
Court has denied certiorari (560 LW 3944), it is hereby ORDERED THAT 

1. The Stay Order of April 28, 1981, is vacated; and 

2. The respondent’s license, issued pursuant to the Perishable Agricul- 
tural Commodities Act, is revoked effective ten (10) days from the date 
of this Order. 
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REPARATION DECISIONS 
(No. 21,658) 


T. J. POWER & COMPANY v. AFFILIATED OF FLORIDA, INC. PACA Dock- 
et No. 2-5834. Decided June 7, 1982. 


Delivered sale—Transportation temperatures, abnormal—Breach of 
contract—Damages—Complaint, dismissed 


Where complainant breached the contract by failing to deliver grade U.S. No. 1 carrots, 
complainant is liable to respondent any damage resulting therefrom. Since respond- 
ent already paid complainant $681.88 (as the net proceeds from the resale of the 
carrots), and the damages equal the difference between the $681.88 and the de- 
livered price of the carrots, respondent owes complainant nothing and the complain- 
ant should be dismissed. 


George S. Whitten, Presiding Officer. 
Complainant and respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in connection with a transaction involving the ship- 
ment of a partial truckload of carrots in interstate commerce. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent which filed an answer thereto denying liability 
to complainant. 

The amount claimed in the formal complaint does not exceed $3,000. 
Therefore, the shortened procedure provided in section 47.20 of the 
Rules of Practice (7 CFR 47.20) is applicable. Under this procedure, the 
verified pleadings of the parties are considered a part of the evidence 
herein, as is the Department’s report of investigation. In addition, com- 
plainant filed an opening statement, respondent filed an answering 
statement, and complainant filed a statement in reply. Respondent also 
filed a brief. 


FINDINGS OF FACT 


1. Complainant, T. J. Power & Co., is a partnership composed of P. H. 
Power and Betty Jo Power, whose address is 2240 E. Union Bower Road, 
Irving, Texas. 
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2. Respondent, Affiliated of Florida, Inc., is a corporation whose ad- 
dress is P.O. Box 22667, Tampa, Florida. At the time of the transaction 
involved herein, respondent was licensed under the Act. 

3. On or about June 27, 1980, complainant sold and shipped to re- 
spondent a partial truckload of U.S. No. 1 grade carrots, consisting of 
225 bales, each containing 48 1 lb. film bags, at $9.75 per bale delivered. 

4. The carrots arrived at respondent’s place of business in Tampa, 
Florida, at 3:30 p.m., July 1, 1980. On July 3, 1980, at 8:45 a.m., the 
carrots were federally inspected with the following results in relevant 
part: 


Where 

Inspected Applicant’s Warehouse 

Products 

Inspected: Topped Carrots in film bags printed ‘Classee Brand, T. J. Power 
Co., Carrizo Springs, Texas, Net Wt. 16 Oz. (1 Lb.), Produce of 
U.S.A.’ packed 48/1 lb. film bag to the film bale. Applicant states 
225 bales. 


Condition 
of Load: Stacked at above location in cold storage room. 


xewewekkk tk 


Temperature 
of Product: 
xkekek kk * 


Condition: Mostly firm. From 20 to 24%, average [sic] 22% Watery Soft Rot, 
mostly early stages affecting tips, some advanced affecting other 
portion of roots. 


xnwnwnwKwK x 


5. An informal complaint was filed on March 17, 1981, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Under the terms of the contract between the parties, complainant was 
required to deliver carrots that would grade U.S. No. 1 at time of deliv- 
ery to respondent. The grade standards for U.S. No. 1 carrots allow no 
more than 1% for soft rot. (See 7 CFR 2851.2455). Although the Federal 
inspection showing an average of 22% soft rot was not made until some 
41 hours after delivery of the carrots, it is nevertheless evident that the 
carrots would not have met the standards of the U.S. No. 1 grade at time 
of delivery. Even though the amount of decay undoubtedly increased be- 
tween the time of delivery and the time of inspection 41 hours later, 
there was another federal inspection made of 16 oz. packages of carrots 
from the same truck on the morning of July 1, 1980, at the place of busi- 
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ness of Kash & Karry Friendly Supermarkets in Tampa, Florida. Such 
inspection showed an average of 17% decay in the carrots and tempera- 
tures of 56° to 72°F. These temperatures indicate high transit tempera- 
tures and are the probable explanation for the higher than normal tem- 
peratures shown by the inspection of the subject carrots at the place of 
business of Affiliated of Florida, Inc. Since this was a delivered sale, we 
conclude that complainant breached its contract of sale with respondent. 
Inasmuch as complainant breached the contract, it is liable to respond- 
ent for the damages flowing from such breach. The usual measure of 
damages for breach as to accepted goods is the difference between the 
value the commodity would have had at time of delivery if it had met the 
contract requirements and the actual value of the commodity delivered. 
For the value of the commodity had it met contract requirements, we 
can use, in the absence of other evidence, the delivered contract price. 
The value of the commodity actually delivered is shown by the gross pro- 
ceeds of a prompt and proper resale of the commodity less expenses of 
such resale. Respondent alleged that it shipped some of the bales to re- 

tail stores. In this regard respondent states: 


We shipped 105 bales to the stores, but we realized that we 
made an error because no way can you grade out carrots at 
a store level. We charged the stores half price, but after 
the stores received them, we had to re-issue [sic] credit. 


As to the remaining carrots respondent asserts: 


... we had Warren Wheeler from the Tampa Market pick 
up the remaining 120 bales and see what he could salvage. 
After a week, Mr. Wheeler said the carrots were so bad, all 
he could give us was $120 because he had to dump most of 
them. 


Even though respondent had to issue credits on the 105 bales of car- 
rots, it paid complainant the full one-half of the delivered price as to 
such carrots, plus the full $120 realized from the carrots delivered to 
Warren Wheeler. The Uniform Commercial Code, § 2-714, does pro- 
vide for the recovery of “. . . the loss resulting in the ordinary course of 
events from the seller’s breach as determined in any manner which is 
reasonable.” The official comments point out that the measure of dam- 
ages set forth in such section is not intended as an exclusive measure. In 
this case, the decay was so far advanced at the time of inspection that 
the product had little or no commercial value. The cost of salvaging any 
of the product by cleaning and repacking would probably have exceeded 
any resale value. We conclude that respondent’s damages at least equal 
the difference between the $681.88 which respondent has already paid 
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complainant and the delivered price of the carrots. Accordingly, we con- 
clude that respondent owes complainant nothing and that the complaint 
should be dismissed. 


ORDER 


The complaint is dismissed. 
Copies of this order shall be served upon the parties. 


(No. 21,659) 


GRADY PRUETTE v. E. VEGA & SONS PRODUCE. PACA Docket No. 
2-5660. Decided June 7, 1982. 


First load—Failure to prove modification of contract—Purchase price 
failure to pay—Reparation awarded 


As to the first load of tomatoes, respondent failed to prove the parties agreed to a modifica- 
tion of the purchase price, but complainant agreed to reduce its claim from 1,063 
cartons at $1.75 a box to 1,056 cartons at $1.75 a box since respondent claimed it 
only received 1,056 cartons. Therefore, respondent shall pay complainant $1.75 a 
box for 1,056 cartons of tomatoes. 


Second and thirds loads—Acceptance— Absence of contract—Recovery of a 
quantum merit basis—Reparation awarded 


As to the second and third load of tomatoes, neither party failed to prove its allegations 
concerning the contract terms, therefore, since respondent received and accepted 
the two loads of tomatoes, complainant is entitled to recover for such tomatoes on a 
quantum meruit basis. The total amount found to be due an owing complainant is 
$10,038.00, which respondent shall pay with interest. Respondent shall also pay 
complainant additional reparation for fees and expenses since complainant is the 
prevailing party. 


George S. Whitten, Presiding Officer. 


C. E. Leatherman, Lincoln, N.C., for complainant. 
Mark Van Berg, Mercedes, Tex., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
in the amount of $12,514.00 in connection with the shipment in inter- 
state commerce of three truckloads of tomatoes. 
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A copy of the Report of Investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent which filed an answer thereto denying liability 
to complainant. 

The amount claimed in the formal complaint exceeds $3,000.00 and 
respondent requested an oral hearing. Accordingly, a hearing was held 
in McAllen, Texas, on September 25, 1981, at which both parties were 
represented by counsel. One witness testified on behalf of complainant, 
and one witness testified on behalf of respondent. Complainant filed a 
brief and a claim for fees and expenses. 


FINDINGS OF FACT 


1. Complainant, Grady Pruette, is an individual whose address is P.O. 
Box 239, Immokalee, Florida. At the time of the transactions involved 
herein, complainant was licensed under the Act. 

2. Respondent E. Vega & Sons Produce, is a partnership composed of 
Emeterio Vega, Sr., Emeterio Vega, Jr., Alfonso Adan Vega, Jesus Rene 
Vega, and Horace Vega, whose address is 909 West Second Street, Mer- 
cedes, Texas. At the time of the transactions involved herein, respond- 
ent was licensed under the Act. 

3. On or about December 20, 1979, complainant sold to respondent 
one truckload of tomatoes containing 1,056 boxes of size 7x7 tomatoes 
at $1.75 per box for a total price of $1,848.00, FOB. On the same day, 
complainant shipped the 1,056 cartons of tomatoes from loading point 
in Immokalee, Florida to respondent in Mercedes, Texas. 

4. The 1,056 cartons of tomatoes arrived at respondent’s place of busi- 
ness on December 23, 1979, and were accepted by respondent. Respond- 
ent has not paid complainant any part of the purchase price of these to- 
matoes. 

5. The contract in regard to the 1,056 cartons of tomatoes shipped on 
December 20, 1979, was negotiated by Larry Tinker, a broker. 

6. On or about January 11, 1980, complainant agreed to ship to re- 
spondent one truckload of tomatoes containing 147 cartons of size 5x6; 
178 cartons of size 6x6; 694 cartons of size 6x7; and 281 cartons of size 
7x7; or a total of 1300 cartons. Such tomatoes were federally inspected 
at shipping point on January 10, 1980, and graded U.S. Combination 
Grade with no decay. These tomatoes were subsequently gassed by com- 
plainant to bring out the color in the tomatoes and left the State of 
Florida on January 16, 1980. The load of tomatoes arrived at respond- 
ent’s place of business on January 18, 1980. 

7. On or about January 12, 1980, complainant agreed to ship to re- 
spondent one truckload of tomatoes containing 294 cartons of size 6x6; 
804 cartons of size 6x7; and 202 size 7x7; or a total of 1300 cartons of to- 
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matoes. These tomatoes were federally inspected on January 12, 1980, 
and graded U.S. Combination Grade. Subsequent to the inspection of the 
tomatoes, complainant had the tomatoes gassed in order to bring out the 
color. The tomatoes were shipped from the State of Florida on January 
16, 1980, and arrived at respondent’s place of business in Mercedes, 
Texas on January 18, 1980. 

8. The transactions in regard to the tomatoes covered by findings of 
fact 6 and 7 were negotiated by Charles Jones, a broker. 

9. The formal complaint was filed on August 18, 1980, which was 
within nine months after the causes of action alleged herein accrued. 


CONCLUSIONS 


Respondent admits the purchase, receipt, and acceptance of the first 
load of tomatoes for $1.75 per carton or $1,860.25. However, respond- 
ent maintains that after the load arrived it was found not to contain 
1,063 cartons but rather 1,056 cartons and that, as a result, respondent 
contacted complainant and complainant agreed to reduce the purchase 
price of such load by five cents per carton. Since respondent is the party 
alleging a modification of the original contract, it had the burden of 
proving such modification by preponderance of the evidence. Complain- 
ant denies that the alleged modification took place. We conclude from all 
the evidence that respondent has failed to prove that the contract was 
modified as alleged. Complainant has agreed to reduce its claim in re- 
gard to the first load to a claim for 1,056 boxes of tomatoes at $1.75 per 
box or $1,848.00. We find that respondent’s failure to pay complainant 
such amount is a violation of section 2 of the Act for which reparation 
should be awarded to complainant with interest. 

Complainant maintains, as to the second two loads, that each load was 
sold at a specific price on an FOB basis. Respondent, however, maintains 
that the transactions relative to the second two loads were consignment 
transactions. Both parties admit that the negotiations relative to these 
two loads were handled through a broker, Charles Jones. Neither party 
alleges that there was any direct contact between complainant and re- 
spondent prior to the shipment and receipt of the two loads. Also, 
neither party submitted a broker’s memorandum of sale relative to 
either of the loads and apparently no such memorandum was issued by 
Charles Jones. As to each of the loads, complainant offered into evi- 
dence two invoices. The first invoice, as to each load, merely sets forth 
the size and quantity under cc nplainant’s letterhead and shows the li- 
cense number of the truck and the driver of the truck. The second set of 
invoices are substantially identical copies of the first set of invoices ex- 
cept that prices for each size and quantity of tomatoes are set forth and, 
in addition, the invoice shows that the commodities were sold to E. Vega 
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& Sons and shipped to Mercedes, Texas. As to each load the numbers on 
the two invoices and the dates on the two invoices are identical. In addi- 
tion there is a space at the bottom next to the printed letters “F.O.B.” on 
each of the invoices, but such space is in each case blank. The two in- 
voices which complainant states were mailed, and which contain prices 
relative to the two load, also show additional charges of 15 cents per car- 
ton for brokerage and 40 cents per carton for gassing. 

On February 15, 1980, respondent sent complainant the following 
telegram: 


GRADY PRUETTE RPT DLY MGM 

P.O. BOX 239 

IMMOKALEE FL 

CONCERNING 1300 BOXES OF TOMATOES SHIPPED ON JAJUARY 
[sic] 16, 1980, ON A SOUTHERN PRODUCE TRUCKER’S TRUCK, LI- 
CENSE NO. 24L-1783 FLORIDA AND RETURNING YOUR INVOICE NO. 
0256, BECAUSE THIS LOAD WAS SHIPPED TO US ON CONSIGNMENT 
BY CHARLIE JONES. WILL SEND YKU [sic] AN ACCOUNT OF SALES 
AS SOON AS POSSIBLE. 

IS/ 

J. RENE VEGA 

EK. VEGA AND SONS PRODUCE 

909 WEST SECOND STREET 

MERCEDES TX 73570 


In addition, at the same time, respondent sent complainant an iden- 
tical telegram relative to the other truckload of tomatoes shipped on 
January 16, 1980. Respondent’s J. Rene Vega testified at the oral hear- 
ing that the invoices showing a price on the subject tomatoes arrived 28 
days after arrival of the loads of tomatoes and that the telegrams were 
sent in response to the receipt of such invoices. Mr. Pruette testified at 
the hearing, relative to the first load of tomatoes which was admittedly 
sold on an FOB basis, that it was his practice to send a manifest copy of 
an invoice, which did not show a price, along with the truck, “and the 
next day, or the same, or following day, I bill the price on the next copy 
out of my bill book, and mail it to the receiver, who receives the to- 
matoes.” Relative to the last two loads of tomatoes, Mr. Pruette also 
testified that a bill or invoice was sent out with the truck, not showing a 
price, and that subsequently an invoice showing the price was sent out. 
However, Mr. Pruette at no point specifically stated when the invoice 
showing the price was mailed relative to the last two loads of tomatoes. 
Mr. Pruette was asked at the hearing what date was shown on the in- 
voice that contained the price and replied that the date shown was Jan- 
uary 12. However, the same date is shown on Mr. Pruette’s invoices 
which do not contain the price and which were sent along with the truck. 
Mr. Pruette emphatically testified that the last two loads of tomatoes 





1200 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 41 A.D. 1196 


were not sold on a consignment basis. In addition the following exchange 
took place between Mr. Pruette and his counsel: 


Q. When did you first learn, if you did, that Mr. Vega was 
contending that these tomatoes were shipped on consign- 
ment? 


A. Well I didn’t know anything about it until the 12th or 
15th of February, somewhere’s along in there, about a month 
after they was shipped. 


Complainant had the burden of proving the terms of the contract of 
sale including the allegation that the sale was for a price, FOB. The only 
written documentation relative to the sale bearing on the question, 
namely the invoices, does not show that the sale was FOB and leaves the 
matter of price in doubt. In view of respondent’s testimony, and also in 
view of the telegram sent by respondent, we are unable to find that com- 
plainant has met his burden of proof in regard to the terms of the con- 
tract. 

Respondent in alleging that the two transactions were on a consign- 
ment basis, also had the burden of proving this allegation. In view of the 
testimony of complainant at the hearing and in view of the lack of docu- 
mentation relative to the sale, we conclude that respondent has failed to 
prove that the subject tomato transactions were sold on a consignment 
basis. Since neither party has proven its allegations concerning the 
terms applicable to the two tomato transaction, and since respondent re- 
ceived, accepted, and disposed of such tomatoes, complainant is entitled 
to recover for such tomatoes on a quantum meruit basis from respond- 
ent. See Sunrise Fruit v. Great Bridge Foods, 33 A.D. 1342 (1974). 

Respondent submitted an accounting relative to each of the last two 
loads of tomatoes. The accounting relative to the load covered by invoice 
no. 0261 shows 294 cartons of tomatoes sold on January 18, 1980, at 
$5.00 per carton; 782 cartons sold on January 29, 1980, at 75 cents per 
carton; and 224 cartons dumped on January 31, 1980. Although re- 
spondent secured a dump certificate covering the 224 cartons of to- 
matoes, we conclude that the length of time between receipt of the to- 
matoes and the time when the tomatoes were dumped was excessive. In 
addition, the sale of 782 cartons of tomatoes 11 days after receipt of 
such tomatoes cannot be termed a prompt and proper resale. Accord- 
ingly, we must take the price received for the 294 cartons of tomatoes 
sold on January 18, 1980, as indicative of the value of the entire load of 
tomatoes. Using this figure the gross value of the load of tomatoes was 
$6,500.00. From this amount should be deducted the freight incurred on 
the load, or $1,430.00, as well as a 15% handling charge, or $975.00. 
The net amount for which respondent is liable to complainant on the 
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load of tomatoes is, therefore, $4,095.00. We conclude that respondent’s 
failure to pay complainant this amount is a violation of Section 2 of the 
Act for which reparation should be awarded to complainant with in- 
terest. 

Respondent also submitted an accounting relative to the load of to- 
matoes covered by invoice no. 0256. Such accounting shows that 60 car- 
tons of tomatoes were sold on January 18, 1980, for five dollars per car- 
ton; 50 cartons on February 5, 1980, for four dollars per carton; 13 car- 
tons on February 8, 1980, for approximately $1.85 cents per carton and 
1,177 cartons were sold on February 1, 1980, at 75 cents per carton.’ 
The sales of tomatoes shown by respondent’s accounting on February 1, 
5, and 8, 1980. are too remote in time to be reflective of a prompt and 
proper resale. Accordingly we will use the sale of the 60 cartons of to- 
matoes on January 18, 1980, at $5.00 per carton for the value of the en- 
tire 1,300 cartons of tomatoes. Using this figure, the 1300 cartons of to- 
matoes had a gross value of $6500.00, from which will be deducted a 
handling charge of 15% or $975.00, plus freight in the amount of 
$1430.00, for a net value of $4,095, which we deem to be the value of 
such tomatoes. Respondent’s failure to pay complainant such amount is 
a violation of section 2 of the Act for which reparation should be 
awarded to complainant with interest. 

The total amount which we have found to be due and owing from re- 


spondent to complainant is $10,038.00. 

Complainant is the prevailing party and filed a claim for fees and ex- 
penses incurred in connection with the oral hearing in the total amount 
of $2,735.40. Respondent made no objection to this claim. We find that 
such amount is reasonable and was incurred in connection with the oral 
hearing. (See 7 CFR 47.19 (d) ). Additional reparation should be awarded 
to complainant in this amount. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $10,038.00, with interest thereon at the 
rate of 13% per annum from February 1, 1980, until paid. 

Within 30 days from the date of this order, respondent shall pay to 
complainant, as additional reparation, $2,735.40, with interest thereon 
at the rate of 13% per annum from the date of this order until paid. 

Copies of this order shall be served upon the parties. 


1. Although this accounting does not show any tomatoes dumped, respondent also sub- 
mitted with its answer an additional dump certificate dated February 15, 1980, covering 
966 cartons of tomatoes, 851 cartons of which were identified as “Selected Tomatoes G. 
Pruette, Immokalee, Florida”. 
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(No. 21,660) 


LAMANTIA-CULLUM-COLLIER & Co., INC. v. M. TROMBETTA & SONS, 
Inc. PACA Docket No. 2-5704. Decided June 11, 1982. 


F.o.b. sale—Rejection, untimely—Acceptance—Modification of contract 
terms, failure to prove—Breach of warranty, failure to establish—Liability 
for purchase price—Counterclaim, dismissed 


Respondent accepted the two loads of onions by failing to give a timely notice of rejection. 
Respondent also failed to prove a modification of the contract terms, or to establish 
a breach of warranty by complainant. Therefore, respondent is liable to complainant 
the full purchase price of the two loads of onions. Also, since respondent proved no 
breach of contract by complainant, respondent’s counterclaim is dismissed. 


George L. Aubrey, Presiding Officer. 
Charles W. Hury, McAllen, Tex., for complainant. 
Norman A. Coplan, New York, N.Y., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§499a et seq.). A timely 


complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $13,600.00 in connection with a 
transaction in interstate commerce involving two truck shipments of 
onions moving from the state of Texas to New York City in May of 1980. 

A copy of the Department’s report of investigation was served upon 
the parties. A copy of the formal complaint was served upon respondent, 
which filed an answer thereto alleging a breach of warranty on the part 
of complainant, and asserting a counterclaim against complainant in the 
amount of $6,675.00 because of the lost value of the onions. 

An oral hearing was held in New York City on November 18, 1981, at 
which both parties were represented by counsel. At that time no wit- 
nesses appeared for complainant. However complainant’s counsel intro- 
duced depositions of three witnesses favorable to complainant. These 
were received in evidence by the presiding officer over opposing coun- 
sel’s objections. Four witnesses testified on behalf of respondent, and re- 
spondent also introduced the deposition evidence of one witness. 


FINDINGS OF FACT 


1. Complainant is a corporation whose address is P.O. Box 974, Wes- 
laco, Texas. At the time of the transactions described herein complain- 
ant was licensed under the Act. 
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2. Respondent is a corporation whose address is Units 103-104, NYC 
(Hunts Point) Terminal Market, Bronx, New York. At the time of the 
transaction described herein respondent was licensed under the Act. 

3. At an unknown time and date the parties entered into an oral 
agreement for the sale by complainant and purchase by respondent of 
two truckloads of onions to be shipped from Texas to New York City. 
The sale was negotiated by the brokerage firm of C. H. Robinson Com- 
pany with offices at or near New York City, which was acting as the sell- 
ing agent for complainant. Broker’s confirmations issued by C. H. Robin- 
son Company on or about May 12, 1980, specify one truck containing 
“US one Large Medium Yellow Onions, Nubranded Sacks @ $5.00 f.o.b. 
per sack plus freight to include approx. 200/25’s Red Onions”, and the 
other as “1 (one) Truck Us one Jumbo Spanish Yellow Onions Approx. 
800/1000 @ $8.00 f.0.b. per Sack plus freight.” No arrival date was 
specified on either of these confirmations. 

4. On May 12, 1980, complainant loaded and shipped from Weslaco, 
Texas the two truckloads of onions sold to respondent. These two trucks 
were provided by a truck brokerage firm known as Cowart Brokerage, 
Inc. of Pharr, Texas. One truck, license TZ6252 NJ, driven by a Mr. Ken 
Miracle and containing 1000 50 pound sacks of jumbo onions was in- 
voiced to respondent in the amount of $8000. The second truck, license 
TR185Z NJ, driven by a Mr. J. L. Holstine, containing 800 50 pound 
sacks of medium onions and 200 25 pound sacks of jumbo red onions was 
invoiced to respondent in the amount of $5,600.00. Both trucks received 
federal/state inspection at loading point, the reports of which showed 
“orade defects average within tolerance — less than 1/2 of 1% decay.” 

5. The truck driven by Mr. Miracle arrived at respondent’s place of 
business in the Hunt’s Point Market in the Bronx at around 3:00 o’clock 
on Friday, May 16, 1980. Whether this was a.m. or p.m. is not known. 
At that time he was advised by someone employed by respondent that he 
would not be unloaded until the following Sunday. The truck driven by 
Mr. Holstine arrived at the market sometime before early Monday morn- 
ing May 19, 1980, exact time and date unknown.’ 


1. The exact date and time of arrival of the two trucks was sharply disputed. The deposi- 
tion of one of the truck drivers, Mr. Ken Miracle, was taken on written interrogatories. 
Counsel for respondent has moved to strike the transcript of this deposition from the rec- 
ord on grounds that the deposition was improperly taken; that is, the deposition was not 
taken on the day originally scheduled, and the cross interrogatories from respondent were 
not answered until a later date. Also, during the course of the deposition the reporter urged 
the witness to answer a question which he had at first declined to answer from lack of 
knowledge. However respondent has not shown that it was prejudiced by the timing of the 
deposition or the delay in obtaining answers to the cross interrogatories. Nor can we find 
that prompting by the reporter was prejudicial. The question as to what date and hour the 
witness arrived at the premises of respondent with his load of onions elicited a reply that 
he did not know the date. However, further on in his response it becomes clear that he did 

Continued 
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6. Some of the onions on truck number license number TZ6252 NJ 
driven by Mr. Miracle received USDA inspection while the trailer was 
parked at or near respondent’s place of business on Monday, May 19, 
1980, at 4:45 a.m. Results of this inspection were reported on an 
abridged inspection certificate as follows: 


Temperature product range 65°F to 66° 


Products inspected: Yellow onions (Granex Grano type) in open mesh sacks 
branded “Sugar Sweet Texas Onions, 50 lb. net wt. Texas.” 


Applicant states: Approximately 700 sacks. 


Condition: Mostly firm few damp. Decay range 6 to 64% average 34%. Bac- 
terial soft rot and gray mold rot in various stages affecting 1 to 4 outer scales 
and/or neck. 


Remarks: Inspection restricted to 2 incomplete stacks nearest rear door and 
in remainder of upper 3 layers of load remaining at time of inspection. 


At an unknown time on that date respondent unloaded 200 sacks of 
these onions. 

7. The onions on trailer number TR185Z NJ, that driven by Mr. Hol- 
stine, received official USDA inspection at or near respondent’s place of 
business on May 19, 1980, at 4:30 a.m., with results reported on an 
abridged inspection certificate as follows: 


Temperature product range 61 to 67°F. 


Products Inspected: Yellow Granex Grano type onions in bags printed 
“Sugar Sweet brand 50 lbs. net wt. Produce of USA, LaMantia-Cullum-Col- 
lier (illegible) Texas” 


Applicant states: 800 bags 


Condition: Mostly firm and fairly dry to damp. Decay range from 8 to 74% 
average 31% Bacterial Soft Rot and Gray Mold Rot in various stages affect- 
ing two scales to entire bulb. 


Remarks: Restricted to 2 complete stacks nearest rear door and in upper 2 
layers of load. 


Continued 
know the day of the week. He was doubtful only about the day of the month. He stated un- 
equivocally that he arrived around 3:00 on Friday, which in context could only be May 16, 
1980. Despite the technical irregularities which occurred while this deposition was being 
taken, we do not believe there is anything substantially wrong with it. We are retaining it 
as part of the record in this case. 

In order to refute Mr. Miracle’s testimony about his arrival time, and also in an attempt 
to establish the arrival date of the other truck, respondent produced as a witness an “assis- 
tant market manager” at the Hunt’s Point Market, who after looking at the market’s toll 
sheet from May 18, 1980 and comparing it with the stamping on the two trucks’ manifests 
opined that the trucks entered the market during the hours of 3 to 11 on that date. How- 
ever this testimony proved to be worthless when it was pointed out, and this by respond- 
ent’s counsel, that the manifests showed the arrival date as May 13, 1975! The witness de- 
scribed this anomaly as “a fault of our machine or something.” We have accorded this testi- 
mony no weight whatever. 
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8. At an early hour on the morning of May 19, 1980, respondent’s Mr. 
Phillip Margiotta contacted Mr. Albert F. Mattie, the broker’s man who 
had negotiated the sale. Mr. Mattie shortly thereafter himself inspected 
the onions on the two trucks, returned to his office, and telephonically 
contacted complainant’s salesman in Texas, a Mr. Roy Crook. The terms 
of agreement reached at that time between the broker and complainant 
are in dispute. However, C. H. Robinson Co. issued written confirma- 
tions of adjustment following this conversation on that same day. These 
two documents both show complainant and respondent as, respectively, 
seller and buyer. For the first truck, “shipper’s file number 7202,” the 
confirmation says merely “Poor condition 6 to 64% average 34% decay.” 
The second document, for “shipper’s file number 7203, “shows “Poor 
condition 8 to 74% average 31% decay.” Neither document states the na- 
ture of the adjustment. Both documents are signed by a “Stanley (il- 
legible).” 

9. At an unknown time and date either one or both of the two truck 
drivers telephonically contacted Mr. Henry Gerald Cowart, president of 
the truck brokerage firm which had engaged them, and advised that 
they were tired of waiting to unload and were leaving. During the course 
of this conversation or conversations Mr. Cowart advised that they 
should get some evidence of whatever disposition was made of the bad 
onions. 

10. At sometime before 10:00 a.m. on Tuesday morning, May 20, 
1980 both trucks left the Hunt’s Point Market. Respondent’s president, 
Mr. Margiotta, after noting their absence reported the disappearance of 
the trucks to the New York police department, and to the Federal Bu- 
reau of Investigation. (Subsequently at an unknown time and date, Mr. 
Margiotta requested and received dump receipts for the onions from the 
truck broker, Mr. Cowart, showing that both trucks had dumped at New 
Jersey sites on that Tuesday. These dump certificates were not placed in 
evidence at the hearing by either party.) 

11. By telegraphic messages of May 23, 1980, complainant cited re- 
spondent’s gross negligence in the transaction and made demand upon 
respondent for the full invoice prices for both shipments. 

12. Complainant filed a formal complaint to initiate this proceeding 
on October 24, 1980, within nine months of the accrual of its alleged 
cause of action. Respondent filed an answer and counterclaim on Decem- 
ber 12, 1980, also within the nine months period. 


CONCLUSIONS 


The truck driven by Mr. Miracle arrived on a Friday and remained at 
respondent’s disposition until the following Tuesday. Also some of the 
onions were unloaded from that truck. Arrival time of the truck driven 
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by Mr. Holstine is not known, but it was clearly on hand all day Monday, 
May 19th. Since respondent retained both trucks more than eight hours 
without notice of rejection to complainant it must be deemed to have ac- 
cepted them under PACA regulations, 7 CFR §46.2, paragraphs (ce) (2) 
and (dd) (3). 

But we understand respondent’s position to be that when Mr. Mattie 
of the brokerage firm contacted complainant’s salesman Mr. Crook, Mr. 
Crook agreed to some sort of adjustment. Mr. Mattie by deposition on 
written questions stated that they agreed “that Trombetta would accept 
the onions and we would make — we would adjust the price after sale. So 
that Trombetta would make some kind of a profit on the transaction.” ” 
Respondent seems to be trying to characterize this as an agreement to 
rescind the f.o.b. sale and replace it with a consignment. We do nat be- 
lieve Mr. Mattie’s statement goes quite that far. See Frank Gaglione & 
Son v. Theron Hooker Co., 30 A.D. 528 (1971) where vague language of 
this sort was held not to authorize a consignment. Furthermore, the con- 
firmations of adjustment issued by the broker do not support a consign- 
ment theory. These documents are not signed by Mr. Albert Mattie but 
by someone whose first name is Stanley. Since they are handwritten 
there is some likelihood that they are contemporaneous records. These 
documents do not refer to any adjustment at all but merely repeat the 
decay percentages set out in the inspection reports. We conclude that no 
agreement was reached by the parties to change the terms of the f.o.b. 
sale to a consignment. At most, complainant agreed to consider some 
sort of adjustment after the onions had been sold and their value estab- 
lished. Having accepted the onions respondent was unquestionably their 
owner at the time the trucks left the market, and as such most stand the 
loss. 

Respondent owes complainant the full invoice amount unless it can 
prove breach of contract and damages. Stockton Tomato Co. v. Albee To- 
mato Co., 28 A.D. 1051 (1969). As part of its proof of these matters re- 
spondent would have to establish normal transit time. In attempting to 
do this respondent would have us believe that normal truck transit time 
from the Texas Rio Grande valley to New York City is six or seven days. 
Complainant’s position is that the normal transit time is three days. It is 
regrettable that the two parties, both knowledgeable and experienced in 
the trade, find it necessary to take extreme positions on this fairly 


2. Subsequent cross questions by respondent’s counsel on this point were agreed to by 
Mr. Mattie. Hoowever, this was an unsupervised deposition. Mr. Mattie’s deposition was 
taken in the New York area by written questions propounded by complainant. Respond- 
ent’s counsel in New York requested and obtained permission for oral cross examination. 
During the course of this examination counsel was blatantly leading the witness, so that 
this part of his testimony has little value. 
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simple point. The distance is slightly less than 2000 miles, mostly over 
the interstate system. This is obviously a hard three day’s drive and a 
normal four day’s drive for an experienced truck driver, assuming no 
breakdowns or other delays. Here the product was inspected almost 
seven full days after shipment. Again, obviously, there was some delay. 
Whether the trucks came in on Friday and were parked in the New York 
area over the weekend, or were delayed en route makes little difference. 
These were “ventilated” trucks, i.e., had no mechanical refrigeration in 
operation. Since the trucks were standing still for two or more days dur- 
ing daylight hours at a fairly warm time of the year we must conclude 
that this substantially contributed to the poor condition of the onions 
when inspected. Stating the matter another way, we do not believe that 
complainant had a duty to load a product which would hold up much 
longer than four days in a rapidly moving truck, which would be normal 
transportation to New York City. The inspection seven days after ship- 
ment does not show what the deterioration would have been under those 
conditions, so no breach of warranty by complainant has been estab- 
lished. See Rokke v. Higgins Potato Co., 18 A.D. 378 (1959). 

Respondent also maintains on the basis of some testimony in the depo- 
sition of Mr. Miracle that complainant in some way participated in the 
decision of the truck drivers to depart the market and depose of their 
deteriorated loads. That is, Mr. Miracle seems to be saying that when he 
called the truck broker, Mr. Cowart somehow managed to contact com- 
plainant’s salesman during the course of the conversation. This is vigor- 
ously denied by complainant’s Mr. West, and also denied by Mr. Cowart, 
the party most likely to know the truth of the matter. We conclude that 
complainant was in no way responsible for the removal and disposition 
of the contents of the trucks. Respondent has no one but itself to blame 
for its failure to unload its property from the trucks. 

Respondent’s failure to pay for these two trucks of onions is a violation 
of section 2 of the Act for which reparation must be awarded. 

Since respondent has proved no breach of contract by complainant its 
counterclaim must also be dismissed. 

Under section 7 of the Act (7 U.S.C. §499g) complainant as the pre- 
vailing party is entitled to an additional reparation award for its reason- 
able fees and expenses incurred in connection with the hearing. Com- 
plainant has submitted a claim for fees and expenses in the amount of 
$5,259.00. Part of this claim is reasonable, but two items appear to be 
overstated. Twenty seven and one half hours for the hearing at $75.00 is 
excessive, and obviously includes travel time. Three and one half hours 
would cover the hearing itself, which is all that would be allowable. Also 
the claim for $365.40 representing three days subsistence for the at- 
torney is too large. Two days would be ample. Pro tanto reductions of 
these two items reduce the claim to an allowable $3337.33, for which 
reparation should be awarded. 
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ORDER 


Respondent’s motion to strike the deposition testimony of Mr. Ken 
Miracle is denied. 

Respondent’s counterclaim is dismissed. 

Within 30 days from the date of this order, respondent shall pay to 
complainant as reparation the amount of $13,600.00, with interest 
thereon at the rate of 13 percent per annum from July 1, 1980, until 
paid; and as additional reparation the amount of $3337.33 with interest 
thereon at the rate of 13 percent per annum from the date of this order 
until paid. 

Copies of this order shall be served upon the parties. 


(No. 21,661) 


PLEASANT VALLEY VEGETABLE Co-OP v. ROBT. T. COCHRAN & CO., 
Inc. PACA Docket No. 2-5850. Decided June 11, 1982. 


F.o.b. sale—Price adjustment, failure to prove—Suitable shipping 
condition warranty, breach of—Damages—Reparation awarded 


Where respondent failed to prove the parties agreed on a price adjustment, but did prove 
complainant breached the warranty of suitable shipping condition, respondent is li- 
able to complainant the full purchase price of the produce, less damages, and less 
the amount previously remitted to complainant. 


George S. Whitten, Presiding Officer. 
Matthew M. McInerney, Newport Beach, Calif., for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $318.00, in connection with the 
sale and shipment of a mixed load of produce in interstate commerce. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complainant was 
served upon respondent, which filed an answer thereto denying liability 
to complainant. 
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Since the amount of damages claimed does not exceed $3,000.00, the 
shortened method of procedure provided in §47.20 of the Rules of Prac- 
tice (7 CFR 47.20) is applicable. Under this procedure, the verified plead- 
ings of the parties are considered a part of the evidence in the case as is 
the Department’s report of investigation. In addition, complainant filed 
an opening statement and respondent filed an answering statement. 

Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant, Pleasant Valley Vegetable Co-op, is a corporation 
whose address is P.O. Box 5567, Oxnard, California. 

2. Respondent, Robt. T. Cochran & Co., Inc., is a corporation whose 
address is Units 410-411-412, New York City Terminal Market, Bronx, 
New York. At the time of the transactions, involved herein respondent 
was licensed under the Act. 

3. On about January 15, 1981, complainant sold to respondent: 60 
cartons of Romaine lettuce at $3.50 per carton, plus .75 for cooling; 30 
cartons of green leaf lettuce at $3.00 per carton, plus .75 per carton for 
cooling; 192 cartons of cauliflower, size 12s, at $9.00 per carton, plus .60 
per carton for cooling and .15 cents per carton for palletizing; and 
$22.50 for a temperature recorder; for a total of $2,262.00 f.o.b. On the 
same date, the load of mixed produce was shipped from California to re- 


spondent in the Bronx, New York. 

4. The subject produce arrived at respondent’s place of business on 
about January 19, 1981, and was unloaded from the truck. At 9 a.m., on 
January 19, 1981, the cauliflower was federally inspected with the fol- 
lowing results in relevant part: 


Where 

Inspected: Hunts Point Market Applicant’s Store 

Condition 

Of Equipment: Cauliflower in cartons branded ‘PV Brand California’ marked ‘12 
heads.’ 

Products 

Inspected: Applicant states approximately 200 cartons. 

Condition 

of Load: Stacked at above location. 

Condition 

of Pack: Tight. Heads individually film wrapped. 


Temperture 
of Product: Ranges 37 to 38F. 
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Condition: Jacket leaves, fresh and green color. No decay. Curds mostly 
creamy white to white color. 1 to 4 heads in most cartons, none in 
some average 18% damage by yellow discoloration affecting 
curds none in most cartons, 2 Decayed heads in some average 4% 
decay occurring as brown mushy areas. 


Remarks: Applicant states stock unloaded from 6125 Me. 


5. Respondent rendered an accounting relative to the 192 cartons of 
cauliflower, which showed an average resale price of $8.90 per carton, or 
total gross proceeds of $1,708. Prices for size 12 Cauliflower on the 
Bronx terminal market as shown by the Market News Service Reports 
for January 19, were $10 to $13 per carton. 

6. Respondent has paid complainant a total of $1,656, and prior to the 
filing of the formal complaint tendered complainant an additional 
$12.22, which payment was rejected by complainant. 

7. The formal complaint was filed on July 21, 1981, which was within 
nine months after the cause of action alleged herein accrued. 


CONCLUSION 


Complainant alleges that subsequent to the arrival and inspection of 
the subject produce, and upon being notified of the results of the federal 
inspection, it granted respondent an adjustment of $1.50. Complainant 
further states that respondent in paying for the subject produce de- 


ducted $3.00 per carton for the cauliflower and $.50 per carton for the 
60 cartons of Romaine lettuce and that such deductions were not author- 
ized. 

At the outset, we note that respondent concedes that it should not 
have deducted the $.50 per carton for the Romaine lettuce and that com- 
plainant is entitled to the full $3.50 purchase price for such lettuce. Re- 
spondent, however, denies that it agreed to an allowance of $1.50 per 
carton for the cauliflower and maintains that it is entitled to damages 
for breach of contract. Complainant forcefully argues that, since the 
broker who negotiated the contract between the parties sent a broker’s 
memorandum confirming a $1.50 adjustment after arrival of the cauli- 
flower, and since respondent failed to object to such memorandum, re- 
spondent is bound by the $1.50 adjustment. Complainant quotes our 
statement in Hanover International Corporation v. Ball Brokerage Co., 
Inc., et al. 34 A.D. 655 at 665 (1975), that “although a broker’s memo- 
randum of sale does not constitute the contract between the parties, it 
must be considered as evidence of a contract when not objected to.” 
While this statement is certainly true, it should not be taken as meaning 
that a broker’s memorandum of sale which is not objected to is irrebut- 
table evidence of a contract or of the terms thereof. In this case, the 
broker who handled the transaction between the parties, Frances 
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Emberton of Western Mixt Produce Co., explained in a letter to the De- 
partment, which was included as a part of the report of investigation, 
what occurred relative to the negotiations between the parties subse- 
quent to the receipt of the Cauliflower. Such letter states in relevant 
part as follows: 


On the morning of January 21, 1981 Tom Cochran advised 
me that he had gotten a Federal Inspection on the cauli- 
flower due to condition on arrival and that he needed a 
$4.00 adjustment. On the same day I contacted Gary at 
Pleasant Valley and gave him the results of the inspection 
plus the $4.00 figure. He told me he would report the mat- 
ter to John at Pleasant Valley. 


Later in the week I talked directly with John. He told me 
that the inspection did not warrant a $4.00 inspection [sic]. 
He did agree to an adjustment of $1.50. 


I advised Tom Cochran of Pleasant Valley’s decision, and 
he again told me that $4.00 was the minimum adjustment 
acceptable to him. I had at least one more conversation 
with John and told him again that the $1.50 adjustment 
was unacceptable to the buyer. 


On January 26, 1981 I mailed a confirmation of the $1.50 
adjustment to both buyer and shipper. 


The events as described in the broker’s letter do not reflect any agree- 
ment ever being reached between the parties relative to the claimed 
$1.50 adjustment. In addition, we note that all of the statements of the 
complainant in regard to the adjustment are made in terms of a $1.50 
adjustment being given to the respondent. Nowhere does complainant 
state that respondent explicitly agreed to the $1.50 adjustment. We con- 
clude that there was no agreement between the parties for any adjust- 
ment. 

Under the terms of the original f.o.b. contract complainant was re- 
quired to ship cauliflower which was in suitable shipping condition. Suit- 
able shipping condition is defined by the regulations (7 CFR 46.43 (j) ) as 
meaning that the commodity, at time of billing, “is in a condition which, 
if the shipment is handled under normal transportation service and con- 
ditions, will assure delivery without abnormal deterioration at the con- 
tract destination agreed upon between the parties.” There is no indica- 
tion in the record that transportation service and conditions were ab- 
normal. The federal inspection of the cauliflower at destination shows 
that the cauliflower was not in suitable shipping condition when 
shipped. Complainant therefore breached the contract of sale. 
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Since respondent accepted the subject cauliflower and has proven that 
complainant breached the contract of sale, respondent is liable to com- 
plainant for the full purchase price of such cauliflower less damages 
flowing from the breach. The measure of damages for breach of war- 
ranty as to accepted goods is the difference at the time and place of ac- 
ceptance between the value of the goods accepted and the value they 
would have had if they had been as warranted. See UCC §2-714 (2). Re- 
spondent has shown the value of the cauliflower accepted by its account- 
ing which reflects the gross proceeds of its resale of the cauliflower. This 
accounting reflects an average price of $8.90 per carton for the cauli- 
flower. Respondent claims that the market price for conforming cauli- 
flower on the day of arrival, January 19, 1981, was $12.00 to $13.00. 
However, respondent did not submit any evidence, other than its state- 
ment, as to what the market price of conforming cauliflower was on the 
date of arrival. The Market News Service Reports covering the New 
York City market for January 19 and 20, 1981, show good quality cauli- 
flower as selling for mostly $10.00 to $12.00, a few $13.00. Since the 
value of the cauliflower actually received by respondent was shown by 
the average price received from job lot sales on the New York Market, 
the value of conforming cauliflower should be shown by the average 
price of job lot sales as shown by the Market News Reports. Accordingly, 
we will use $11.00 as the proper price for conforming cauliflower. Re- 
spondent’s damages therefore, amount to the difference between the 
$8.90 average gross proceeds of its sale of the non-conforming cauli- 
flower and the $11.00 average price shown by the Market New Service 
Reports for conforming cauliflower, or $2.10 per carton. Respondent’s 
total damages for the 192 cartons of cauliflower amounts to $403.20. 
The original invoice price for the load of mixed produce including the 
full $3.50 price for the Romaine lettuce was $2,262. Respondent’s dam- 
ages of $403.20 deducted from this amount leaves $1,858.80. Respond- 
ent has already paid complainant $1,656.00, which leaves a balance still 
due and owing to complainant of $202.80. Respondent’s failure to pay 
complainant such amount is a violation of section 2 of the Act for which 
reparation should be awarded to complainant with interest. 


ORDER 


Within thirty days from the date of this order, respondent shall pay to 
complainant, as reparation, $202.80, with interest thereon at the rate of 
13% per annum from February 1, 1981, until paid. 

Copies of this order shall be served upon the parties. 
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(No. 21,662) 


JAMES MILLS GROWERS SERVICE CO. v. YADEN, KEELER & YOUNG, 
Inc. PACA Docket No. 2-5868. Decided June 18, 1982. 


Net proceeds, failure to pay in full—Unauthorized use of proceeds— 
Liability for all monies due 


Where respondent collected the monies due complainant concerning the transactions in 
question, and in turn used such monies to purchase produce to resell, and where re- 
spondent was never payed for the produce bought with complainant’s money, this is 
no reason for non-payment and is not a relevant or proper defense. Therefore, re- 
spondent is liable to complainant all monies due concerning the subject transactions. 


Diane Langton, Presiding Officer. 
Robert Laughlin, Chico, Calif., for complainant. 
Warren J. Kaps, Hackensack, N.J., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 as amended (7 U.S.C. §§ 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent for the amount of $323,948.44. The transactions in 
question involved the sale of pears and olives, perishable agricultural 
commodities, in interstate commerce. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties, and respondent was served with a copy 
of the complaint. Respondent filed an answer thereto, admitting liabil- 
ity to the complainant. However, it claims that mitigating circum- 
stances should be taken into consideration. 

Although the amount of damages alleged in the complaint exceed 
$15,000.00, the parties have waived an oral hearing. Therefore, the evi- 
dence was admitted in accordance with the shortened procedure, as pro- 
vided in the Rules of Practice (7 CFR 47.20). Under this procedure the 
verified pleadings of the parties are considered a part of the evidence in 
the case, as is the Department’s report of investigation. The parties were 
given an opportunity to submit additional evidence in the form of sworn 
statements, and to file briefs. Neither party submitted any further evi- 
dence. 


FINDINGS OF FACT 


1. Complainant, James Mills Growers Service Company, is a corpora- 
tion whose address is Post Office 668, Hamilton City, California 95951. 
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2. Respondent, Yadden, Keeler & Young, Inc., is a corporation whose 
address is 600 Palisades Avenue, Englewood Cliffs, New Jersey 07632. 
At the time of the transaction in dispute, respondent was licensed under 
the Act. 

3. During the year 1980, and for a number of years prior thereto, re- 
spondent acted as complainant’s deciduous fruit broker under an oral 
contract whereby respondent handled, as broker, all sales of complain- 
ant’s fresh pears and olives east of the Mississippi River in the United 
States and also eastern Canada. During the period on or about August 
28, 1980 through October 25, 1980, in the course of interstate com- 
merce, complainant consigned to respondent to be sold for complainant’s 
account, and consigned to various purchasers in fulfillment of orders 
placed with complainant by respondent, fresh pears and olives. Com- 
plainant made the 27 shipments from a loading point in the state of Cali- 
fornia, to the consignees east of the Mississippi River. 

4. Upon arrival of the perishable produce at the respective designa- 
tions, respondent sold the produce for the account of complainant and 
after collecting the sale prices as was in accordance with the oral con- 
tract, respondent paid to complainant only a portion of the net proceeds. 
Respondent has failed and refused to pay the balance of the net proceeds 
to complainant. The following balances are due and owing from respond- 
ent to complainant. 


MANIFEST DATE AMOUNT 
NUMBER SHIPPED DUE 
(Bartlett Pears) 


L-93 9/13/80 $ 7,900.20 
L-103 9/23/80 7,104.39 
L-106 9/24/80 7,399.35 


$ 22,403.94 
(*Bosc Pears) 


8/26/80 $ 10,821.18 
9/11/80 5,350.65 
10/16/80 4,821.67 
10/23/80 1,897.13 


$ 22,890.63 


*Both commodities contained in same rail cars 
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(*Seckel Pears) 


8/26/80 $ 9,516.08 
9/11/80 7,320.02 
10.16.80 5,178.17 
10/23/80 2,442.71 


$ 24,456.98 


(Olives 
(Baroui and Sevillano) 


9/30/80 $ 23,683.30 
10/1/80 15,782.60 
10/4/80 19,727.90 
10/3/80 13,904.30 
10/9/80 19,644.12 
10/11/80 4,173.12 
10/7/80 14,187.78 
10/10/80 14,239.24 
10/15/80 17,501.19 
10/15/80 19,742.99 
10/16/80 14,133.96 
10/17/80 21,779.84 
10/20/80 14,518.98 
10/22/80 10,287.03 
10/23/80 16,802.12 
10/28/80 14,088.42 


$254,196.89 
$323,948.44 


L-3 
L-5 
L-6 
L-7 
L-8 
L-9 
L-1 
L-1 
L-1 
L-1 
L-1 
L-1 
L-1 
L-1 
L-1 
L-2 


FEF OononourhwhNd re 


5. Complainant filed a formal complaint to initiate this proceeding on 
June 22, 1981, which was within nine months after the cause of action, 
alleged herein, accrued. 


CONCLUSIONS 


In its answer, respondent admits liability for the transactions that 
complainant sets out in its formal complaint. However, respondent an- 
nexed to its answer a copy of a Complaint filed by the respondent in the 
Superior Court of New Jersey against certain named defendants. Com- 
plainant is not one of the defendant’s so named. Respondent alleges that 
the reason for respondent’s inability to pay the complainant the sums 


*Both commodities contained in small rail cars 
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due and owing is the subject of the pending State Court action in New 
Jersey. More specifically, the respondent contends that it was a victim 
of a “carefully planned and meticulously executed scheme which virtual- 
ly destroyed the reputation and credit standing of the respondent.” Re- 
spondent requested that the particulars set forth in the above referenced 
Complaint be considered as mitigating circumstances for respondent’s 
conduct. 

The only issue properly before this tribunial is whether respondent is 
liable for the transactions that complainant set out in the complaint. Re- 
spondent does not allege that complainant breached the contracts nor 
that complainant in any way violated the Act. Respondent requests that 
since it was not paid, this should be accepted as a mitigating circum- 
stance. Moreover, it is clear from the evidence that respondent collected 
the monies due complainant concerning the transactions in question, but 
used those monies to purchase produce from other vendors. These pur- 
chases made in respondent’s own name, with the unauthorized use of 
complainant’s money, were, in turn, sold to one of the named defendants 
in the Superior Court of New Jersey suit, Sam Rubenstein. When re- 
spondent alleges it was not paid for the produce and therefore, could not 
pay complainant, he is alluding to the fact that Mr. Rubenstein had not 
paid for produce transaction separate form the ones delinated in the 
complaint. Such a reason for non-payment is not a relevent or proper de- 
fense. 

Attached to the report of investigation, as Exhibit 1A, is a letter from 
a California accounting firm to complainant explaining respondent’s un- 
authorized use of complainant’s money. In pertinent part, it is stated in 
that report: 


1) Yaden, Keeler and Young received remittances on nu- 
merous manifests from brokers whom you had sent prod- 
uct to. These funds were utilized to pay vendors whom 
Yaden, Keeler and Young had purchased produce. In other 
words, your money was used by Yaden’s office to pay for 
bills which Yaden had incurred. The bulk of the produce 
which Yaden purchased from other perishable commodity 
vendors went to Puerto Rico. 


2) Sam Rubenstein, who is a friend of Yaden, received 
the produce in Puerto Rico and at last count had purchased 
$427,000 from Yaden, which he had not paid. None of the 
produce which Yaden had not paid for could we determine 
was actually your fruit. Thus, it was an accounts receivable 
which Yaden had coming from Sam Rubenstein. 


xweekkk k 
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4) Alan Yaden explained these transactions to ac- 
countants in New Jersey and we also spoke with Yaden’s 
accountants who confirmed the same procedure, that ba- 
sically your money was utilized to pay brokerage firms for 
produce that went to Puerto Rico. 


5) Alan Yaden says he has no money to pay you unless 
the Puerto Rican company pays him. He has a letter show- 
ing that they will pay him $7,000 per month. We have 
asked him to assign that letter to us, but he refuses. 


Taking all the aforementioned evidence into consideration we find 
that respondent has committed a violation of section 2 of the Act for 
which reparation should be awarded. 


ORDER 


Within thirty (30) days of the date of this order, respondent shall pay 
to complainant as reparation, the amount of $323,948.44, with interest 
thereon at the rate of 13 percent per annum from November 1, 1980 un- 
til paid. 

Copies of this order shall be served upon the parties. 


(No. 21,663) 


PETER PALIS d/b/a PETER PALIS FARM v. THE INTERNATIONAL FRUIT 
Propucts Co. PACA Docket No. 2-5788. Decided June 18, 
1982. 


Agent, authority of established—Oral contract—Buyer bound by agents 
contract—Reparation awarded 


Where complainant filed a sworn statement stating respondent’s agent agreed to pay $.15 
per pound for the 17,570 pounds of cherries, and where respondent’s agent’s letter, 
which was not sworn to, stated a definite price was not agreed upon, complainant’s 
sworn statement is then given greater weight. So, it is concluded respondent became 
bound by the oral contract of its agent to pay complainant $.15 per pound. There- 
fore, respondent is liable to complainant $2,635.50, less $1,317.75 already paid to 
complainant, leaving a balance due of $1,317.75. 


George S. Whitten, Presiding Officer. 
Complainant and respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $1,317.75 in connection with the 
sale of 17,570 pounds of dark sweet cherries. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent which filed an answer thereto, denying liability 
to complainant. 

The amount of damages claimed does not exceed $3,000.00, and there- 
fore the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR 47.20) is applicable. Pursuant to this procedure, the 
verified pleadings of the parties are considered a part of the evidence in 
the case as is the Department’s report of investigation. In addition, com- 
plainant filed an opening statement, and respondent filed an answering 
statement. Complainant did not file a statement in reply. Neither party 
filed a brief. 


FINDINGS OF FACT 


1. Complainant, Peter Palis, is an individual, doing business as Peter 
Palis Farm, whose address is 4598 Tabor Road, Sodus, Michigan. 

2. Respondent, The International Fruit Products Co., is a corporation 
whose address is 820 State Avenue, Cincinnati, Ohio. At the time of the 
transaction involved herein respondent was licensed under the Act. 

3. On or about July 4 through 15, 1980, complainant sold to respond- 
ent, through a broker, Timm Culby, of Benton Harbor, Michigan, 17,570 
pounds of dark sweet cherries, 97 to 100 percent grade, to be delivered 
to the broker’s receiving station at Benton Harbor, Michigan, at a price 
of $.15 per pound. It was contemplated that the cherries would, after 
processing, move in interstate commerce. 

4. On or about July 4 through 15, 1980, complainant delivered the 
cherries to the broker’s receiving station in Benton Harbor, Michigan. 
Such cherries were received at that place on behalf of Westfield Som- 
mers, Inc., a Michigan cherry processor which had recently been ac- 
quired as a subsidiary by respondent. 

5. An informal complaint was filed on September 4, 1980, which was 
within nine months after the cause of action alleged herein accrued. 
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CONCLUSIONS 


Complainant brings this action to recover what he alleges to be the bal- 
ance of the agreed contract price of the subject cherries. Complainant al- 
leges in the formal complaint that the cherries were sold “in the course 
of interstate commerce.” However, respondent has forcefully raised the 
question of whether complainant has met his burden of proving that the 
subject cherry transaction was in interstate commerce within the mean- 
ing of the Act. When notified by the Department of the filing of com- 
plainant’s informal complaint, respondent, after answering the substan- 
tive allegations, stated “Please also be advised that the transaction was 
not an interstate transaction. All fruit purchased in Michigan remains in 
Michigan.” Respondent again alleged in its formal answer as follows: 


Respondent denies that the transaction was in interstate 
commerce, since all the cherries currently are in brining 
pits in Traverse City, Michigan, .. . 


However, respondent submitted in evidence a copy of a letter written 
by its president, Marion J. Padgett, dated June 12, 1980, and addressed 
“To Michigan Sweet Cherry Growers”, the opening paragraph of which 
states as follows: 


During the past year International Fruit Products Com- 
pany (IFPC) has acquired all the assets of Westfield 
Sommers Foods, Inc. IFPC is a long established cherry 
processing company with plants in Cincinnati, Ohio and 
Grawn, Michigan. Maraschino Cherries and Glace Fruit 
are sold to customers in the retail and institutional fields 
primarily east of the Rocky Mountains. IFPC has a very 
large and solid base of customers. 


We conclude from all the evidence that there was contemplation of 
movement in interstate commerce. See Troyer v. Blue Star Potato, 27 
A.D. 301 (1968) and section 1 (8) of the Act (7 U.S.C. 499 (a) (8) ). 

In the sworn complaint Peter Palis states that the terms of his con- 
tract, negotiated orally with the broker Timm Culby, called for a price of 
$.15 per pound to be paid for the cherries. In a letter to the Department 
on September 18, 1980, Mr. Palis stated: 


When we delivered sweet cherries to Culby’s Receiving 
Station, the price we expected to receive was 15¢ a lb. or 
better. This was quoted to me many times by Mr. Culby 
during our phone conversations and when I delivered the 
first load. 
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In a letter to the Department, which was not sworn to, Mr. Culby 
stated in relevant part as follows: 


Mr. Palis states we told him in your letter that he would re- 
ceive 15 cents a pound or better. This is not an accurate ac- 
count of what was said. What we were told by Mr. Silver- 
wood was that he did not expect the cherry price to be 
much different from last years price of 15 cents for dark 
briners. This was not a quoted price it was only a guess es- 
timate of the market situation. Westfield-Sommers had al- 
ways agreed to pay at our station the highest price for 
sweet cherries in the state. Up to this year they had always 
honored this verbal agreement. 


In the sworn answer Irwin K. Unger, president of respondent, admit- 
ted that Culby was respondent’s broker, but denied that Culby was re- 
spondent’s agent. Mr. Unger stated: 


Culby was a broker acting upon specific instructions from 
respondent as reflected in Exhibits A, B and C. Culby had 
no authority from respondent to make any contract with 
complainant for the purchase of cherries at 15¢ per pound. 


Exhibit A, referred to by Mr. Unger, is the letter from respondent of 


June 12, 1980, to Michigan Cherry Growers. This letter makes no refer- 
ence to price except to state that there would be a payment schedule. Mr. 
Culby denies receiving a copy of this letter until August of 1980, and 
complainant also states that he did not see the letter until long after de- 
livery of the cherries. Exhibit B is a copy of a contract by Culby with 
Belle-Sommers Division of Riviana Foods, Inc. to which respondent is 
apparently successor. This contract states that Culby is an independent 
contractor, but also states in part that: 


PARTY OF THE SECOND PART [BELLE-SOMMERS] WHALL (sic) PRO- 
VIDE ALL SUPERVISION FOR THE PARTY OF THE FIRST PART [CUL- 
BY] FOR THE BRINNING, DUMPING, RECEIPT AND MAINTENANCE 
OF THE CHERRIES ... 


In addition the contract states: 


PARTY OF THE SECOND PART SHALL PAY TO THE SAID FIRST 
PARTY FOR THE PURCHASING, OF FRESH CHERRIES, WEIGHING 
AND EMPTYING INTO SAID CONTAINERS, THE PREVAILING MAR- 
KET PRICE AS PAID BY OTHER REPUTABLE BRINERS ON PROC- 
ESSORS IN THE AREA, OR THE ACTUAL COST THEREOF TO THE 
FIRST PARTY, WHICHEVER IS THE LOWER, PLUS 1 3/4¢ PER 
POUND. 
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Exhibit C is a sworn statement by Richard Silverwood, the employee 
of respondent with whom Mr. Culby delt, stating that the June 12, 
1980, letter to Michigan Growers was personally delivered by Silver- 
wood to Culby on or about July 7, 1980, and that he had orally informed 
Culby that respondent would pay “the prevailing market price” for light 
and dark sweet cherries. Mr. Silverwood stated: 


I specifically did not indicate that IFC would pay 15¢ or 
more per pound for dark sweets. 


There can be little doubt that Culby was legally a purchasing agent for 
respondent, even though characterized by the above quoted contract as 
an independent contractor. See Seavey, Agency, section 6B. Seavey 
points out in his section on apparent authority that: 


If a principal invites third persons to deal with an agent, 
he is bound by the terms as stated by the agent. Seavy, 
Agency, section 75D. 


The crucial factual issue in this proceeding is what was told to com- 
plainant by Mr. Culby. The evidence bearing directly on this point con- 
sists only of complainant’s sworn statement in the complaint that he was 
orally quoted a price of $.15 per pound and Culby’s unsworn letter that 
“This is not an accurate account of what was said.” While Mr. Culby 
never says what he did say to complainant, he goes on the state that he 
was told by Mr. Silverwood that he did not expect the cherry price to be 
much different from “last years price of 15 cents for dark briners.” 
While Culby characterizes this statement of Silverwood’s as a “guess es- 
timate” and this coincides with Silverwood’s sworn statement, we are 
still left without an account from Culby of exactly what Culby said to 
complainant about the price. Even if we inferred (as would be warranted 
from the tone of Culby’s letter) that Culby means to say that complain- 
ant was never quoted a definite price of $.15 for dark sweet cherries, 
Culby’s letter is not sworn to and therefore we will not accord it equal 
weight with complainant’s sworn statement. See H. Brooks & Co., Inc. v. 
Gene Barfield Packing Co., 39 A.D. 970 (1980); Southland Produce Co. 
v. Findley Bros. Produce, 29 A.D. 1284 (1970); and Anonymous, 8 A.D. 
598 (1949). We conclude that respondent became bound by the oral con- 
tract of its agent to pay complainant $.15 per pound for the 17,570 
pounds of cherries which it purchased from complainant. We also con- 
clude from all the evidence that complainant was not made aware of the 
delayed payment schedule until after delivery of the cherries and was 
therefore not bound by such schedule. 

Respondent’s total liability under the contract was $2,635.50. Re- 
spondent has already paid complainant $1,317.75, leaving a balance still 
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due of $1,317.75. Respondent’s failure to pay complainant such amount 
is a violation of section 2 of the Act for which reparation should be 
awarded to complainant with interest. 


ORDER 


Within 30 days from the date of the order respondent shall pay to 
complainant, as reparation, $1,317.75, with interest thereon at the rate 
of 13 percent per annum from September 1, 1980, until paid. 

Copies of this order shall be served upon the parties. 


(21,664) 


ROGERS BROKERAGE Co. v. MAGIC CITY PRODUCE Co., INc. PACA 
Docket No. 2-5864. Decided June 18, 1982. 


Consignment—Mishandling of lettuce, insufficient evidence as to— 
Complaint, dismissed—Counterclaim, granted 


Where complainant authorized respondent to sell the subject lettuce for complainant’s ac- 
count, and where there is insufficient evidence to prove respondent mishandled the 
lettuce, the complaint therefore must be dismissed. Respondent’s counterclaim for 
losses resulting from the resale of the lettuce is granted. Respondent acted as an 
agent for complainant, and complainant therefore is responsible for any losses in- 
curred respondent. 


George S. Whitten, Presiding Officer. 
Complainant, pro se. 
Eugene W. Fuguay, Birmingham, Ala., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). Com- 
plainant seeks reparation against respondent in the amount of 
$2,187.50 in connection with the shipment of a partial truckload of let- 
tuce in interstate commerce. 

A copy of the formal complaint and a copy of the Department’s report 
of investigation were served upon respondent. A copy of the report of in- 
vestigation was also served upon complainant. Respondent filed an 
answer to the complaint in which it denied owing the amount claimed 
and asserted a counterclaim against complainant in the amount of 
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$246.50 for losses sustained in reselling the lettuce. Complainant filed a 
reply to the counterclaim denying any liability to respondent there- 
under. 

The amount involved in neither the complaint nor counterclaim ex- 
ceeds $3,000.00 and the shortened procedure provided in the Rules of 
Practice (7 CFR 47.20) is therefore applicable. Pursuant to such pro- 
cedure, the parties were given the opportunity to file additional evidence 
in the form of sworn statements, however, neither party did so. Re- 
spondent filed a brief. 


FINDINGS OF FACT 


1. Complainant, Rogers Brokerage Co., is a corporation whose address 
is 807 Main Street, Forest Park, Georgia. At the time of the transaction 
involved herein, complainant was licensed under the Act as an individ- 
ual, Charles S. Rogers, doing business as Rogers Brokerage Company. 

2. Respondent, Magic City Produce Co., Inc., is a corporation whose 
address is P.O. Box 5561, Birmingham, Alabama. At the time of the 
transaction involved herein, respondent was licensed under the Act. 

3. On or about May 27, 1980, complainant shipped 350 cartons of 2 
doz. size California lettuce to Dixieland Produce Co., in Birmingham, 
Alabama, on a truck operated by Jester Trucking, secured through Sali- 
nas Truck Brokers, Salinas, California. The lettuce had previously been 
sold to Dixieland Produce Co. on a delivered basis. 

4. On May 31, 1980, the driver of the truck delivered the 350 cartons 
of lettuce to respondent’s place of business in Birmingham, Alabama. 
Respondent paid the collect freight bill and after the truck had left its 
place of business determined that the lettuce had not been purchased by 
respondent. On May 31, and June 1, respondent tried unsuccessfully to 
contact complainant by telephone. On June 2, 1980, respondent suc- 
ceeded in contacting complainant and was told by complainant to move 
the lettuce for complainant in order to reduce any loss on the shipment. 

5. On June 5, 1980, at 1:15 p.m. 250 cartons of the lettuce were fed- 
erally inspected at respondent’s place of business with the following re- 
sults in relevant part: 


Where 

Inspected: Applicant’s warehouse 

Products 

Inspected: Lettuce, Iceberg type, in cartons marked ‘Bull Head Brand. C & V 
Farms, Watsonville, California. 2 Dozen Heads Lettuce.’ Appli- 
cant’s count 250 cartons. 

Condition 

of Load: Stacked at above location. 
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Condition 
of Pack: Tight. 


Temperature 
of Product: 41°F. 


Condition: Heads or portions of heads not affected by Russet Spotting are 
fresh and crisp. Wrapper leaves: No decay. Head leaves: 10 to 21 
heads per carton average 64% damage by Russet Spotting. No de- 
cay. 


6. On June 17, 1980, 134 cartons of the lettuce were dumped and a 
federal dump certificate was issued showing “nearly all heads show seri- 
ous damage by Russet Spotting including approximately 30% Bacterial 
Soft Rot and/or Gray Mold Rot in various stages.” The temperature 
shown was 43°F. 

7. On June 19, 1980, respondent issued an accounting to complainant 
showing gross proceeds for the lettuce of $860.00 from which was sub- 
tracted 15% for handling or $129.00, the collect freight of $962.50, and 
$15.00 for a dump fee, leaving a loss of $246.50. 

8. The informal complaint was filed on March 9, 1981, which was 
within 9 months after the alleged cause of action relative to the agree- 
ment of June 2, 1980, between complainant and respondent for disposi- 
tion of the lettuce accrued. 


CONCLUSIONS 


Complainant alleges that respondent violated the Act by unloading 
lettuce which did not belong to it. Respondent states that such unload- 
ing was accidental and without knowledge that the lettuce had not been 
shipped to respondent under contract. We are precluded from deciding 
this issue due to the fact that any cause of action relative to an unjusti- 
fied unloading of the lettuce on May 31, 1980, accrued more than 9 
months prior to filing of the informal complaint. Accordingly, we find 
that we have no jurisdiction over this issue. 

Complainant also alleges that the account of sales issued by respond- 
ent relative to the subject lettuce is unacceptable due to the fact that re- 
spondent accepted and sold the lettuce for the account of complainant 
without advising or notifying complainant. We have found, however, on 
the basis of the evidence of record, which has not been adequately re- 
butted by complainant, that respondent did notify complainant on June 
2, 1981, a Monday, after attempting to notify complainant on the pre- 
vious Saturday and Sunday. We have also found that complainant at 
that time authorized respondent to sell the subject lettuce for complain- 
ant’s account. Since an accounting on a consignment transaction would 
not be due before 10 days following the consignment, we do have juris- 
diction over the consignment aspect of this case. After reviewing all of 
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the evidence we find that there is insufficient basis in this record to 
show that respondent did mishandle the lettuce. The amount of Russet 
Spotting in the lettuce 3 days after the consignment transaction was en- 
tered into furnishes adequate explanation for the poor returns realized 
from the sale of such lettuce. Accordingly, the complaint should be dis- 
missed. 

Respondent has counterclaimed for the loss resulting from the resale 
of the lettuce. Since the resale took place with respondent acting as 
agent for complainant and complainant retaining title to the lettuce, 
complainant is responsible for the reimbursement of the loss. We find 
that complainant’s failure to reimburse respondent for the losses result- 
ing from the resale, or $246.50, is a violation of section 2 of the Act for 
which respondent should be awarded reparation with interest. 


ORDER 


The complaint is dismissed. 

Within 30 days from the date of this order, complainant shall pay to 
respondent as reparation, $246.50, with interest thereon at the rate of 
13% per annum from July 1, 1980, until paid. 

Copies of this order shall be served upon the parties. 


(No. 21,665) 


A. G. SHORE Co., INC. v. FOUR SEASONS WHOLESALE PRODUCE. PACA 
Docket No. 2-5743. Decided June 18, 1982. 


Purchase price, failure to pay—Overcharges, brokerage and freight— 
Deductions—Reparation awarded—Counterclaim, dismissed 


Where respondent purchased 13 shipments of mixed vegetables from complainant, and 
failed to pay any of the purchase price thereof, or $53,600.79, and where complain- 
ant overcharged respondent for brokerage and freight in the amount of $4,234,64, 
respondent is liable to complainant the sum of $49,366.15. Respondent’s counter- 
claim has been satisfied by deducting the overcharges, therefore, respondent’s 
counterclaim is dismissed. 


George S. Whitten, Presiding Officer. 
Complainant and respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $53,600.79 in connection with the 
sale of 13 shipments of perishable produce in interstate commerce. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto denying any lia- 
bility to complainant and asserting a counterclaim against complainant 
in an indefinite amount based on the allegation that complainant had, in 
connection with transactions beginning on October 26, 1979, charged 
excessive amounts for brokerage and prices of merchandise. Respondent 
requested that complainant render an accounting covering such transac- 
tions, showing the purchase price f.o.b. and freight bills, as well as com- 
plainant’s invoices to respondent. Complainant filed a reply to the coun- 
terclaim denying any liability thereunder. 

An oral hearing was held on October 14, 1981, in Fort Lauderdale, 
Florida. Two witnesses testified on behalf of complainant, and one wit- 
ness testified on behalf of respondent. Neither party filed a brief or 
claim for fees and expenses. 


FINDINGS OF FACT 


1. Complainant, A. G. Shore Co., Inc., is a corporation whose address 
is P.O. Box 931, Winston-Salem, North Carolina. At the time of the 
transactions involved herein complainant was licensed under the Act. 

2. Respondent is an individual, Robert A. Ferwerda, doing business as 
Four Seasons Wholesale Produce, whose address is 1202 Hammondville 
Rd., Pompano Beach, Florida. At the time of the transactions involved 
herein respondent was licensed under the Act. 

3. On or about October 15, 1979, Roger Swaim of A. G. Shore Co., 
Inc., called and talked with Robert Ferwerda and offered to act as a 
broker in securing produce for Ferwerda. Beginning during the latter 
part of October 1979, and continuing through July 22, 1980, complain- 
ant purchased produce in its own name paying the seller and making ar- 
rangements for its loading and shipment and billed the respondent for 
such produce on its own invoices. Complainant’s agreement with re- 
spondent called for the payment by respondent of brokerage in the 
amount of $.15 to $.25 per container of produce. 

4. On or about the following dates, complainant invoiced respondent 
as follows, for produce as to which complainant had negotiated pur- 
chases for cost to complainant as shown below: 
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Complainant’s 
Date of No. of TTl.Per TTI. per Pkg. 


Invoice Items Pkgs. Pkg. Price Cost 





7-28-80 1-1D3 strawberries 192 $6.73 $6.25 


7-9-80 40#J. red onions 50 11.00 10.50 
50# pp yel. onions 25 7.00 6.60 
50# j yel. onions 275 9.60 8.60 


cello lettuce 75 7.75 6.60 
lettuce 256 6.25 5.10 
80 ct. wht. pot. 40 5.00 5.00 
90 ct. wht. pot. 40 5.00 5.00 
100 ct. wht. pot. 20 5.00 5.00 


24 artichokes 16 16.00 15.59 
36 artichokes 15 16.00 15.59 
14 broccoli 40 6.50 6.34 
48/1 carrots 25 6.50 6.34 
1 1/2 celery 26 9.00 8.09 
grn. onions 30 8.85 8.59 
parsley 20 9.50 9.09 
strawberries 192 6.00 5.59 
115 lemons 40 8.50 7.50 
140 lemons 60 10.25 9.25 
165 lemons 40 10.50 9.50 
200 lemons 30 10.75 9.75 
lettuce 460 3.25 3.10 


Actual cost of freight on 6-23-80 shpt. — $3,300.00; freight invoiced at $3,600.00; trans- 
action was invoiced by complainant to respondent as “FOB”. 


6-30-80 crates cabbage 400 8.00 6.00 
strawberries 192 5.50 4.50 
romaine 50 4.10 3.85 
12 cauliflowers 40 9.00 7.75 
grn leaf 30 4.00 3.75 
2 celery 40 8.60 7.60 
18 celery heart 20 7.60 7.35 
18 broccoli 20 6.00 5.75 
48/1 carrots 25 7.00 6.75 
grn. onions 25 7.85 7.10 
88 jcy. oranges 42 6.00 4.83 
56 jcy. oranges 29 6.00 5.08 
72 jcy. oranges 55 5.75 5.08 
45 plums 54 11.50 10.50 
72 nectarines 60 8.50 6.50 
lettuce 431 3.25 3.10 
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Actual cost of freight on above 6-30-80 shpt. — $3,200.00; freight invoiced at $3,500; 
portion to which freight applies was invoiced by complainant to respondent as “F.O.B.”. 


6-30-80 80 ex. red apples 200 12.00 — 
64 ex. red apples 100 12.00 - 


7-16-80 18 cantaloupes 50 10.75 10.29 
23 cantaloupes 50 9.75 9.29 

5 honeydews 30 6.30 5.69 

10 honeydews 30 6.80 6.19 


strawberries 96 5.50 4.50 
14 broccoli 30 5.50 4.50 
12 cauliflower 25 7.25 6.75 
romaine 40 4.85 3.60 
endive 22 6.00 5.50 
green onions 30 6.35 5.85 
2 celery 25 6.60 5.60 
2 1/2 celery 25 7.10 6.10 
3 celery 25 6.60 5.60 
25# parsnips 15 7.75 7.25 
15 cantaloupes 42 7.25 6.54 
18 cantaloupes 42 7.25 6.54 


7-7-80 lettuce 425 3.25 3.10 


Actual cost of freight on 7-7-80 shpt. — $1,650; Freight invoiced at $1,800; transaction 
was invoiced by complainant to respondent as “F.O.B.” 


7-31-80 50 USIA chef pots. 249 7.50 6.52 
50 round wht. pots. 75 6.50 5.525 


6-23-80 10 pineapples 175 5.25 5.05 
12 pineapples 50 5.35 4.80 

15 cantaloupes 40 9.75 8.75 

18 cantaloupes 40 10.50 9.75 

23 cantaloupes 40 9.75 8.75 

6 honeydews 40 8.60 6.80 

8 honeydews 40 7.75 6.30 


50#J. Wht. onions 25 11.75 11.35 
50# med. wht. onions 76 7.00 6.35 
50# col. yel onions 350 11.00 9.10 


5. The 170 cartons of lemons covered by complainant’s invoice of 
June 23, 1980, were marked up $1.00 per carton by complainant. How- 
ever, complainant received a credit of $.10 per carton for brokerage on 
such lemons from Tenneco West, Inc., the firm from which complainant 
secured such lemons. The 54 cartons of plums and 60 cartons of nec- 
tarines covered by complainant’s invoice of June 30, 1980, were marked 
up $1.00 per carton and $2.00 per carton respectively. However, com- 
plainant received a credit of $.15 per carton for brokerage on such plums 
and nectarines from Tenneco West, Inc., the firm from which complain- 
ant secured such product. The 126 cartons of oranges covered by com- 
plainant’s invoice of June 30, 1980, were marked up an average of ap- 
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proximately $.89 per carton. However, complainant received a credit of 
$.10 per carton for brokerage on such oranges from Tenneco West, Inc., 
the firm from which complainant secured such oranges. The total 
amount for which complainant received credit for brokerage from 
Tenneco West, Inc. was $46.70. 

6. Discounting those items where the difference in complainant’s cost 
and the amount for which complainant invoiced respondent with $.25 
per package or less, there were a total of 3,951 packages on which 
complainant overcharged respondent for brokerage. The average per 
package difference in invoice price to respondent over cost to complain- 
ant on these 3,951 packages was $1.070144267. Complainant over- 
charged respondent a total of $750.00 for freight. 

7. The formal complainant was filed on December 15, 1980, which 
was within nine months after the cause of action herein accrued. The 
formal counterclaim was filed on Feb. 10, 1981. 


CONCLUSIONS 


Complainant, in the formal complaint, contends that respondent pur- 
chased the subject 13 shipments of mixed vegetables on a delivered basis 
and has refused to pay any of the purchase price thereof, or $53,600.79. 
Respondent, in its answer, contends that its contract with complainant 
called for the payment of brokerage in the amount $.15 per package and 
that the sales were on both a delivered and f.o.b. basis. Respondent at 
the hearing did not contest complainant’s claim that the subject produce 
was shipped and accepted by respondent nor did respondent contest 
complainant’s claim that no payments have been made as to these specif- 
ic transactions. Respondent, however, did reiterate its claim that, al- 
though complainant was to invoice and collect on the subject transac- 
tions, it was acting as a broker and entitled only to a brokerage fee. Re- 
spondent claimed that complainant had overcharged respondent for 
both brokerage and freight. 

At the hearing, Roger S. Swaim testified on behalf of complainant. In 
his opening statement Mr. Swain stated “I am an employee of the A. G. 
Shore Company as a broker.” In addition Mr. Swaim stated that in his 
original agreement with respondent it was agreed that prices would be 
“delivered or f.o.b.” Although Mr. Swaim testified in regard to his origi- 
nal agreement with respondent, that “there was never a discussion of 
brokerage at any time . . .”, it became evident as the hearing progressed 
that Mr. Swaim was accustomed to using the term brokerage in a very 
loose manner. For instance the following discussion took place between 
Mr. Swaim and Mr. Ferwerda: 
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MR. FERWERDA: What was the 25 cents on your invoice representing, 
where you show the 5, plus 50, plus 25, if that was not 
a brokerage? 


MR.SWAIM: 25cents, to my knowledge, is brokerage. 


MR. FERWERDA: Didn’t you just comment a few minutes ago that we had 
never entered into any type of brokerage ever, in a con- 
versation? 


MR.SWAIM: That’s correct, that was never discussed. 
MR.FERWERDA: Then how can this be brokerage; what does it represent? 


MR.SWAIM: Well, I mean, there’s got to be a profit. That’s my profit. I 
work for a brokerage. 


In addition, the following interchange took place between Mr. Swaim 
and the Presiding Officer: 


PRESIDING OFFICER WHITTEN: Let me ask you a couple of questions: 
You say that you are a broker. You are 
an employee of the A. G. Shore Co.. Is 
that correct? 


MR.SWAIM: That’s correct. 


PRESIDING OFFICER WHITTEN: You are not an independent broker for 
them? 


MR. SWAIM: No, sir. 


PRESIDING OFFICER WHITTEN: When you entered into these transac- 
tions, did you enter into these transac- 
tions as a broker, or were you selling 
these commodities? 


MR.SWAIM: We are termed “brokers, distributors, and shippers.” That’s 
our— 


PRESIDING OFFICER WHITTEN: So you do all three? 
MR. SWAIM: Right, that’s correct. 


PRESIDING OFFICER WHITTEN: Then relative to these transactions, 
what were you doing; were you broker- 
ing these, or were you selling them? 


MR.SWAIM: Okay, if I may refer back to my opening statement, when we 
were discussing the terms, I was also asked by Mr. Ferwerda 
to assist him in buying commodities in order to upgrade his 
rating, so that he could obtain these commodities. At the 
time, he did not have the buying power to buy what he 
needed in certain areas of the country. 


PRESIDING OFFICER WHITT=N: How did you manage it, relative to 
these transactions; were you a broker 
or were you selling these commodities 
to him? 
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MR. SWAIM: I was—well, I was taking shipment on it. I was taking invoice 
from the shipper and redistributing, because he could not buy 
from them because of his rating. 


PRESIDING OFFICER WHITTEN: Do you agree with him that you would 
charge a brokerage or did you— 

MR.SWAIM: We had no formal agreement in that respect at all. 

PRESIDING OFFICER WHITTEN: So your testimony is that you were a 
broker, relative to these transactions 


or that you were selling the commodity 
to him? 


MR. SWAIM: I will answer you this way ‘that I was a broker, distributor, 
and shipper, all three of them. 


PRESIDING OFFICER WHITTEN: Relative to all these transactions? 
MR. SWAIM: Yes, sir. 


PRESIDING OFFICER WHITTEN: Did you charge a commission on any of 
these that we have seen so far? 


MR. SWAIM: Naturally, yes, sir. 


Mr. Ferwerda testified as follows in regard to his understanding of the 
agreement between complainant and respondent: 


On or about the 15th of October, 1979, Mr. Roger Swaim 
from A.G. Shore Company called me at my office in 


Pompano Beach. He stated that he was with A. G. Shore 
Brokerage Company, that he would like to offer me pro- 
duce on a brokerage basis. I told him that I would appreci- 
ate it if he would call me with the quote. On our delivery 
date of October 26th, 1979, we received our first shipment 
from him. From that date forward, we had a total of 81 
shipments, the last shipment date being 7-22, 1980. To 
the best of my knowledge, up until the amount of invoices 
in question, that had not been paid, we were dealing on a 
brokerage basis. 


Nowhere on the 13 invoices that are the subject of the complaint is 
there stated a specific amount of brokerage as being applicable to any of 
the items on such invoices. This fact would normally mitigate against 
our finding that there was an agreement between the parties whereby 
complainant undertook to act as a broker. However, the testimony of 
Mr. Swaim at the hearing illustrates that he was accustomed to charac- 
terising himself as a broker and also accustomed to characterizing his 
markup on commodities as a brokerage. Also the record reveals that, as 
to a few transactions (see Finding of Fact No. 5), complainant, in addi- 
tion to its markup to respondent, also received a brokerage from Tenne- 
co West, Inc. Accordingly, we have no difficulty believing Mr. Ferwer- 
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da’s testimony at the hearing that Mr. Swaim represented himself to Mr. 
Ferwerda as a broker, and engaged to act in that capacity relative to the 
transactions which were contemplated to take place in the future be- 
tween the parties. We find that complainant is entitled to reimburse- 
ment only for complainant’s cost plus a reasonable brokerage. At the 
hearing, Mr. Ferwerda testified that the agreement between the parties 
called for brokerage in the amount of $.15 to $.25 per package. Accord- 
ingly, we will allow complainant brokerage in the amount of $.20 per 
package as to all items which were marked up in excess of $.25 per pack- 
age. There were 3,951 packages that were marked up in excess of $.25 
per package. The average mark up on such packages was $1.070144267. 
Subtracting $.20 from this amount and multiplying the remainder by 
the 3,951 packages for which complainant over charged respondent, re- 
sults in a total overcharge by complainant to respondent of $3,437.94. 
The 20 cents per carton brokerage which we are here allowing com- 
plainant should, in those instances where complainant received a credit 
for brokerage form Tenneco West, Inc., be reduced by the amount of 
such credit, or a total of $46.70. This, in effect, increases the overcharge 
figure to $484.64. In addition, a comparison of complainant’s invoices 
with the freight bills submitted by complainant at the hearing clearly 
shows that complainant overcharged respondent for freight in the total 
amount of $750.00. The total amount of complainant’s overcharges to 
respondent were therefore, $4,234.64. This amount deducted from the 
total of complainant’s invoices, or $53,600.79, leaves $49,366.15, as 
complainant’s cost plus reasonable brokerage. Respondent’s failure to 
pay complainant such amount is a violation of section 2 of the Act for 
which reparation should be awarded to complainant with interest. 

In order for us to make an award in respondent’s favor concerning any 
of the transactions covered by respondent’s counterclaim (other than 
those covered by the complaint, see Sanders v. Gardner, 31 A.D. 128 
(1972) ), it is necessary that a timely claim relative to such transactions 
have been filed. Respondent’s counterclaim, filed on February 10, 1981, 
would cover only transactions after May 9, 1980, thus omitting most of 
the period covered by such counterclaim. In addition, complainant made 
no response to respondent’s demand for an accounting relative to any of 
the transactions (other than those covered by the complaint) and re- 
spondent has not submitted any records or even specific allegations 
whereby we could ascertain the quantity or type of produce, or amount 
involved in such transactions. Respondent’s counterclaim, insofar as it 
relates to the transactions covered by the complaint, has been satisfied 
by the deductions made herein from the amounts claimed by complain- 
ant. Accordingly, respondent’s counterclaim should be dismissed. 
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ORDER 


Within thirty days from the date of this order, respondent shall pay to 
complainant, as reparation, $49,366.15 with interest thereon at the rate 
of 13% per annum from September 1, 1980, until paid. 

The counterclaim is dismissed. 

Copies of this order shall be served upon the parties. 


(No. 21,666) 


Six L’S PACKING COMPANY INC. v. PRECIOSA PACKING HOUSE, INC. 
PACA Docket No. 2-5680. Decided June 18, 1982. 


Bona fide dispute—Accord and satisfaction—Dismissal of six 
transactions—Resale, reasonable—Liability for proceeds with respect to 
two transactions 


Where complainant sold respondent eight loads of tomatoes, and an accord and satisfac- 
tion or a settlement was established with respect to the first six loads, the complaint 
must be dismissed as to these transactions. As to the last two loads, due to the condi- 
tion of the tomatoes upon arrival, the amount respondent obtained on resale was 
reasonble. Therefore, respondent is liable to complainant the amounts obtained on 
resale for the last two loads. Complainant is also awarded additional reparation for 
fees and expenses. 


Andrew Y. Stanton, Presiding Officer. 
John M. Himmelberg, Washington, D.C., for complainant. 
Joel Lumer, Miami, Fla., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $28,558.65, since amended to 
$28,568.85, in connection with the sale of eight shipments of tomatoes 
in interstate and foreign commerce. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, who filed an answer thereto denying liability to 
complainant. 

An oral hearing was held in Miami, Florida, on November 17 and 18, 
1981, at which both parties were represented by counsel. At the hearing, 
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two witnesses testified for complainant and one witness for respondent. 
Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant, Six L’s Packing Company Inc., is a corporation whose 
address is P.O. Box 1987, Hollywood, Florida. 

2. Respondent, Preciosa Packing House, Inc., is a corporation whose 
address is P.O. Box 440572, Miami, Florida. At the time of the transac- 
tion involved herein, respondent was licensed under the Act. 

3. On August 22, 1979, respondent purchased from complainant 
1,312 cartons of tomatoes at a price, including degreening, palletizing, 
Ryan, and freight (to Immokalee, Florida) of $9,549.60 (hereinafter 
sometimes referred to as “transaction A”), f.o.b. Shickshinny, Pennsy]- 
vania, the shipping point. The load was shipped from Shickshinny and 
arrived at complainant’s plant in Immokalee on August 27, 1979. Upon 
arrival, respondent’s president, Rogelio Rodriguez, signed complainant’s 
shipping invoice above the printed statement “Received The Above Pro- 
duce In Good Condition.” Respondent eventually shipped the tomatoes 
to Puerto Rico, in trailer 593353. 

4. In late August 1979, respondent gave complainant a check for 
$4,250.00 dated August 27, 1979, in partial payment for transaction A. 
In late September, respondent sent complainant another check, dated 
September 22, 1979, in the amount of $2,017.55. On the attached check 
stub, the following was typed: “Balance trailer 593353. Note: U.S.D.A. 
Inspection Certificate No. D328634 attached to this Chek [sic].” Printed 
at the bottom of the check stub was the following: DETACHED CHECK 
IS PAYMENT IN FULL OF ACCOUNT SHOWN ABOVE. IF INCOR- 
RECT RETURN WITHOUT ALTERATIONS.” Accompanying the check 
was a USDA inspection certificate, reflecting an inspection of a load of 
tomatoes that had arrived in San Juan, Puerto Rico on September 10, 
1979. The inspection certificate noted that the tomatoes averaged 77% 
decay and that, according to the applicant, Juan Vasquez Jimenez, the 
tomatoes had been unloaded from trailer 593353, which had arrived in 
Puerto Rico by boat. Complainant did not return the $2,017.55 check to 
respondent, but deposited it into its account. 

5. On September 6, 1979, respondent purchased from complainant 
1,280 cartons of tomatoes at a price, including degreening, palletizing, 
Ryan and freight (to Immokalee) of $9,556.00 (hereinafter sometimes re- 
ferred to as “transaction B”), f.o.b. Shickshinny, the shipping point. The 
load was shipped from Shickshinny, and arrived at complainant’s plant 
at Immokalee on September 10, 1979. Upon arrival, respondent’s Rod- 
riguez signed complainant’s shipping invoice above the printed state- 
ment referred to in Finding of Fact 3. Respondent eventually shipped 
the tomatoes to Puerto Rico on trailer 593381. 
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6. By means of a check dated September 22, 1979, respondent paid 
complainant $4,550.00, which complainant accepted as full payment for 
transaction B. Respondent never paid complainant any additional sum 
for transaction B. 

7. On September 12, 1979, respondent purchased from complainant 
1,024 cartons of tomatoes at a price, including degreening, palletizing, 
and Ryan, of $5,525.20 (hereinafter sometimes referred to as “transac- 
tion C)”, f.o.b. Shickshinny, the shipping point. Complainant’s invoice 
bore the number SO924. Respondent accepted the load at Shickshinny 
on September 12, 1978. Respondent eventually shipped the tomatoes to 
Puerto Rico. 

8. Sometime in October or November 1979, Rodriguez and complain- 
ant’s salesman, Charles Weisinger, agreed to lower the invoice price on 
transaction C to $2,629.20 because of problems with the tomatoes upon 
their arrival in Puerto Rico. 

9. On approximately November 9, 1979, subsequent to the agreement 
negotiated between Rodriguez and Weisinger, Rodriguez met with com- 
plainant’s vice president, William Lipman. At that meeting, Rodriguez 
gave Lipman a check dated November 7, 1979, for $14,374.00. This 
check was intended to be complete payment for three transactions, one 
of them being transaction C, in the amount of $2,629.20. On the at- 
tached check stub, the following was typed: 

As per conversation with Check Weissman. Agreement on Invoices 
No: 


$0924 $2,629.20. 
$0931 3,794.00. 
S0896 7,950.80. 


14,374.00 


Printed at the bottom of the check stub was the language concerning 
the check being payment in full, as set forth in Finding of Fact 4. Com- 
plainant accepted the check for $14,374.00 and deposited it in its ac- 
count. 

10. On September 13, 1979, respondent purchased from complainant 
1,024 cartons of tomatoes at a price, including degreening, palletizing, 
and Ryan, of $5,959.50 (hereinafter sometimes referred to as “transac- 
tion D”), f.o.b. Shickshinny, the shipping point. Complainant’s invoice 
bore the number S0931. The load was accepted by respondent at Shick- 
shinny on September 13, 1979, and was eventually shipped to Puerto 
Rico. 

11. Sometime in October or November 1979, Rodriguez and 
Weisinger agreed to lower the invoice price on transaction D to 
$3,794.00 because of problems with the tomatoes upon their arrival in 
Puerto Rico. 
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12. On approximately November 9, 1979, subsequent to the agree- 
ment between Rodriguez and Weisinger, Rodriguez met with complain- 
ant’s William Lipman, as described in Finding of Fact 9. The check given 
by Rodriguez to Lipman at that meeting for $14,374.00 described in 
Finding of Fact 9, included $3,794.00 for transaction D. 

13. On December 31, 1979, respondent purchased from complainant 
1,152 cartons of tomatotes at a price, including degreening, palletizing, 
and Ryan, of $6,810.00 (hereinafter sometimes referred to “transaction 
E”), f.0.b. Immokalee. Respondent’s Rodriguez accepted the load at Im- 
mokalee on December 31, 1979, and signed complainant’s shipping in- 
voice above the printed statement set forth in Finding of Fact 3. Re- 
spondent eventually shipped the tomatoes to Curacao, Netherlands An- 
tilles. 

14. On or before March 9, 1980, Rodriguez and Weisinger discussed 
Rodriguez's complaint of condition problems exhibited by the tomatoes 
comprising transaction E upon their arrival at Curacao. 

15. By means of a check dated March 9, 1980, respondent paid com- 
plainant $4,879.30 as complete payment for transaction E. Printed at 
the bottom of the check stub was the language concerning the check be- 
ing payment in full, as set forth in Finding of Fact 4. Complainant de- 
posited the check into its account. 

16. On February 8, 1980, respondent purchased from complainant 
1,280 cartons of tomatoes at a price, including degreening, palletizing 
and Ryan, of $6,027.00 (hereinafter sometimes referred to as “transac- 
tion F”), f.o.b. Immokalee. Respondent’s Rodriguez accepted the load at 
Immokalee on February 8, 1980, and signed complainant’s shipping in- 
voice above the printed statement set forth in Finding of Fact 3. Re- 
spondent eventually shipped the tomatoes in Puerto Rico. 

17. On or before February 27, 1980, Rodriguez and Weisinger dis- 
cussed complaints of Rodriguez concerning alleged condition problems 
exhibited by the tomatoes of transaction F upon their arrival at Puerto 
Rico. 

18. By means of a check dated February 27, 1980, respondent paid 
complainant $4,900.00 as complete payment for transaction F. Printed 
at the bottom of the check stub was the language concerning the check 
being payment in full, as set forth in Finding of Fact 4. Complainant de- 
posited the check into its account. 

19. On March 13, 1980, respondent purchased from complainant 
1,280 cartons of tomatoes at a price, including degreening, palletizing, 
and Ryan, of $7,126.50 (hereinafter sometimes referred to as “transac- 
tion G”), f.o.b. Immokalee. Respondent’s Rodriguez accepted the load at 
Immokalee on March 13, 1980, and signed complainant’s shipping in- 
voice above the printed statement set forth in Finding of Fact 3. When 
Rodriguez picked up the load, David Lipman, son of complainant’s Wil- 
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liam Lipman, told him that if there were problems with the load, com- 
plainant would back respondent up. This meant that respondent would 
not have to pay more than what it received on its resale of the tomatoes. 
Respondent eventually shipped the tomatoes to Puerto Rico in trailer 
593315. 

20. Respondent’s buyer, Juan Vasquez Jiminez, paid respondent only 
$4,522.00 for the tomatoes of transaction G because of alleged problems 
with condition and size as set forth in an affidavit dated November 5, 
1980. In this affidavit, Vasquez Jiminez states that after personally ex- 
amining trailer 593315, which had arrived in Puerto Rico on March 20, 
1980, he found 25% of the tomatoes “decayed and not commercially 
saleable for human consumption,” and 15% of the tomatoes “damaged 
by sunken disclored areas, mostly over the shoulders.” 

21. To date, respondent has failed to pay complainant any part of the 
$7,126.50 purchase price for transaction G. 

22. On March 13, 1980, respondent purchased from complainant 896 
cartons of tomatoes at a price, including degreening, palletizing, and 
Ryan, of $4,995.30 (hereinafter sometimes referred to as “transaction 
H”), f.o.b. Immokalee. Respondent’s Rodriguez accepted the load at Im- 
mokalee on March 13, 1980, and signed complainant’s shipping invoice 
above the printed statement set forth in Finding of Fact 3. When Rod- 
riguez picked up the load, David Lipman, son of complainant’s William 
Lipman, told him that if there were any problems with the load, com- 
plainant would back respondent up. This meant that respondent would 
not have to pay more than what it received on its resale of the tomatoes. 
Respondent eventually shipped the tomatoes to Puerto Rico in trailer 
594169. 

23. The tomatoes of transaction H arrived in Puerto Rico on March 
20, 1980. The tomatoes were shipped along with a quantity of name and 
papas (potatoes), which were sold by respondent to the buyer of the to- 
matoes. Respondent’s buyer, Frigorifico Rosario, paid respondent only 
$5,000.00 for the entire shipment, including the charge for Ryan of 
$22.50, because of condition problems with the tomatoes. These condi- 
tion problems were revealed by a federal inspection of trailer 594169 in 
San Juan, Puerto Rico, dated March 20, 1980, which found as follows, in 
pertinent part: 


Condition of 

Equipment: Doors closed, refrigerator unit operating. 

Products 

Inspected: Tomatoes, in cartons marked “Selected Tomatoes six L’s Packing 
Company, Hollywood, Florida.” Stamped “6x6 & LGR”. Appli- 
cant’s Count: 900 cartons. 


x wenwekekk 
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Condition: Average approximately 30% green and breakers, 45% turning 
and pink, 10% light red and red. From 6 to 24%, average 16% de- 
cay, watery Soft Rot, and Bacterial Soft Rot in various stages. 


24. Respondent sent an invoice to its buyer, Frigorifico Rosario, dated 
March 14, 1980, in which respondent charged Rosario $6,720.00 for the 
tomatoes of transaction H, $1,350.00 for the name, 325.00 for the 
papas, and 22.50 for a Ryan recorder, totalling $8,417.50. 

25. To date, respondent has failed to pay complainant any part of the 
$4,995.30 purchase price for transaction H. 

26. Complainant sent respondent invoices dated April 18, 1980, May 
5, 1980, May 9, 1980 and May 19, 1980, indicating that respondent, as 
of those dates, owed complainant a balance of $15,159.60 for transac- 
tions E, F, G and H. Nothing was mentioned in those invoices of transac- 
tions A, B, C and D. 

27. An informal complaint was filed on May 29, 1980, which was 
within nine months from when the alleged causes of action herein ac- 
crued. A formal complaint was filed on July 31, 1980. 


CONCLUSIONS 


This case involves sales of eight loads of tomatoes (transactions A-H) 
from complainant to respondent. Respondent does not deny that it ac- 
cepted the tomatoes. All loads of tomatoes were eventually sold by re- 
spondent in foreign commerce to buyers in Puerto Rico and, in one in- 
stance, Curacao, Netherlands Antilles. Respondent paid less than the in- 
voice price for transactions A-F, and made no payment at all for trans- 
actions G and H, due to alleged defects in condition and size exhibited by 
the tomatoes upon their arrival at the places of business of respondent’s 
buyers. Respondent also claims that the Department lacks jurisdiction 
over four of the transactions, A-D. 

We will first deal with respondent’s contention that transactions A-D 
are not within the Secretary’s jurisdiction. Respondent alleges that the 
formal complaint, filed on July 31, 1980, was more than nine months 
from when the causes of action alleged by complainant in transactions 
A-D accrued. Respondent alleges further that the May 21, 1980, letter 
to the Department by complainant’s representative, Geoffrey Fradin, 
did not constitute a valid informal complaint, as it failed to allege that 
respondent was licensed or subject to license under the Act and that the 
transactions were in interstate or foreign commerce. Respondent also 
contends that Fradin’s letter failed to specify complainant’s allegations 
relating to the eight transactions in the complaint. 

Contrary to respondent’s contentions, complainant’s May 21, 1980, 
letter was a valid informal complaint, pursuant to section 6 (b) of the 
Act (7 U.S.C. 499f (b) ). According to the section 47.3 (a) (2) of the Rules 
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of Practice (7 CFR 47.3 (a) (2) ), an informal complaint, if it is filed with- 
in nine months from the time the cause of action accrues, need only set 
forth the essential details of the transactions complained of. The nature 
of such details are more specifically set forth in section 47.3 (a) (2) and 
(3), preceded by the statement that such information should be provided 
“so far as practicable.” Complainant’s May 21, 1980, letter was accom- 
panied by complainant’s invoices and shipping inspections, where avail- 
able, concerning the eight transactions at issue, plus numerous letters 
and mailagrams between the parties. This information clearly complied 
with the requirements of section 47.3 (a) (2) and (3). Therefore, com- 
plainant’s informal complaint, filed on May 29, 1980, rendered jurisdic- 
tional all transactions within the preceding 9 months, beginning on Au- 
gust 29, 1979. The earliest transaction in the complaint, transaction A, 
was instituted on August 22, 1979, when the parties entered into a con- 
tract of purchase and sale. Respondent states in its answer that payment 
was due complainant on August 22, 1979. However, section 46.2 (aa) (5) 
of the Department’s regulations (7 CFR 46.2 (aa) (5) ) provides that pay- 
ment for produce purchased is due ten days after the date of ac- 
ceptance. Therefore, payment was due complainant for transaction A, at 
the latest, ten days from August 22, 1979, or September 1, 1979. Since 
September 1, 1979, the date the cause of action accrued for transaction 
A, the earliest transaction in the informal complaint, was within the 
jurisdictional period, all transactions in the informal complaint were un- 
der the Secretary’s jurisdiction. 

Having resolved the jurisdictional question, we will now determine re- 
spondent’s liability with respect to each of the eight transactions alleged 
in the complaint. 

In all eight transactions, there is no dispute that respondent purchased 
tomatoes from complainant. Respondent accepted all eight loads, as is 
evident from its failure to allege rejection and to show that any notice of 
rejection was set to complainant. In addition, respondent does not dis- 
pute that in transactions A, B, E, F, G, and H its president, Rogelio Rod- 
riguez, signed complainant’s shipping invoices upon arrival of the toma- 
toes at the receiving point above the printed language “Received The 
Above Produce In Good Condition.” Having accepted the loads, it was re- 
spondent’s duty to pay the agreed contract price less damages due to any 
breach of warranty on the part of complainant. Respondent has the bur- 
den to prove both the breach and damages by a preponderance of the evi- 
dence. J-B Distributing Co. v. M. Levin & Co. and J. J. Distributing, 39 
A.D. 713 (1980). 

In six transactions (A-F), it is agreed that respondent made payments 
by check for less than the original contract price. With regard to these 
six transactions, respondent alleges several defenses to liability, among 
which is that complainant’s acceptance and depositing of respondent’s 
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checks constituted a compromise and settlement, in effect an accord and 
satisfaction, relieving respondent of any further liability. Complainant 
apparently intended to accept certain of these checks as part payment 
only, having written on the back of the final check paid for transaction 
A, dated September 22, 1979, for 32,017.55, the words “deposited as an 
unremitted amount”, and on the backs of checks offered in payment for 
transactions E and F,” deposited as an unremitted amount as part pay- 
ment.” 

An accord and satisfaction takes place where there is a bona fide dis- 
pute between the parties as to the amount due, and there is a tender of 
payment of the disputed amount. The payment must be accompanied by 
such acts and declarations as amount to a condition that such payment, 
if accepted, is accepted in full satisfaction. Upon the acceptance of such 
payment, an accord and satisfaction occurs. Kaplans Fruit and Produce 
Co., Inc. v. Michael J. Navilio, Inc. 33 A.D. 1649 (1974). 

According to the law of Florida, the place of business of both parties 
and the site of the eight transactions at issue, an accord and satisfaction, 
called a compromise and settlement, will occur even if the party accept- 
ing and depositing a check offered in full satisfaction of the disputed 
sum writes on the back of the check “received as partial agreement with- 
out prejudice, under protest, with full exclusive reservation of rights.” 
Yelen v. Cindy’s Inc., Fla. App., 386 So.2d 1234, 1235 (1980). Section 
5 (b) of the Act (7 U.S.C. 499e (b) ) provides that the right to bring an ac- 
tion for reparation under the Act “shall not in anyway abridge or alter 
the remedies now existing at common law or by statute, and the provi- 
sions of this Act are in addition to such remedies.” State law is thus ap- 
plicable to reparation proceedings under the Act. Therefore, under 
Yelen, a party will be held to have entered into an accord and satisfac- 
tion in spite of its attempts to limit its endorsement by indicating that a 
check was being accepted only as “part payment”, as did complainant 
with respect to transactions A, E and F. 

There was a bona fide dispute in transaction A. The basic facts regard- 
ing this transaction are undisputed. Transaction A involved an August 
22, 1979, f.o.b. sale and shipment of tomatoes from complainant to re- 
spondent in trailer 593353 for $9,549.60, which tomatoes were even- 
tually resold by respondent to a buyer in Puerto Rico. In late August 
1979, respondent made a partial payment to complainant in the amount 
of $4,250.00. In late September 1979, respondent sent complainant an- 
other check for $2,017.55 for transaction A, dated September 22, 1979. 
The $2,017.55 check had an attached check stub, and typed on the check 
stub was the following: “Balance Trailer 593353. Note U.S.D.A. Inspec- 
tion Certificate No. D328634 attached to this Chek [sic].” (Finding of 
Fact 4). The USDA inspection attached to the check purported to be of 
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trailer 593353 and was taken in San Juan, Puerto Rico, on September 
10, 1979. It showed an average decay of 77% (Finding of Fact 4). After 
receiving this information, it must have been clear to complainant that 
respondent was disputing the amount owed for transaction A. Printed at 
the bottom of the check stub attached to respondent’s September 22, 
1979, check was the following language:” DETACHED CHECK IS PAY- 
MENT IN FULL OF ACCOUNT SHOWN ABOVE. IF INCORRECT RE- 
TURN WITHOUT ALTERNATIONS?’ (Finding of Fact 4). This language 
clearly indicated that respondent’s check was being offered in full pay- 
ment of respondent’s debt to complainant for transaction A. Complain- 
ant accepted and deposited the check, although, as previously noted, 
with a restrictive endorsement. We have stated that under these circum- 
stances, an accord and satisfaction arose under Florida law, which law is 
controlling on this issue. The complaint as to transaction A must, there- 
fore, be dismissed. 

In transaction B, evidence is lacking as to whether a bona fide dispute 
existed at the time complainant deposited respondent’s check for 
$4,550.00, dated September 22, 1979. Rodriguez testified (Tr. 282-284) 
that he discussed with complainant’s salesman, Charles Weisinger, the 
problems his customer in Puerto Rico had encountered with the load and 
that he and Weisinger achieved a settlement, but does not say when this 
alleged discussion occurred. In his March 17, 1981, deposition, 
Weisinger admits that he discussed transaction B with Rodriguez, but 
not until months after the transaction, probably in late October (Tr. at 
43). This was long after complainant accepted respondent’s check. 
Therefore, in the absence of a bona fide dispute, an accord and satisfac- 
tion could not legally have occurred. 

However, with respect to transaction B, respondent contends that 
complainant admitted giving respondent an allowance of $5,006.00, the 
difference between the $9,556.00 invoice price and the $4,550.00 check 
which complainant accepted. As evidence, respondent points to writing 
on complainant’s copy of its invoice stating “flat allow 5006” and indi- 
cating a zero balance. Respondent also asserts that an allowance is 
shown for transactions A, B, C and D by the fact that on four of com- 
plainant’s statements to respondent dated April 18, 1980, May 5, 1980, 
May 9, 1980 and May 19, 1980, respondent is only charged for the bal- 
ance owed on transactions E, F, G, and H. (Finding of Fact 26). At the 
hearing, complainant’s vice president, William Lipman, testified that 
the notations made at the bottom of complainant’s invoice and the fact 
that respondent received statments covering only transactions E-H are 
explained by its bookkeeping system. According to Lipman, complainant 
does not pay the growers of the produce it buys and then sells to its cus- 
tomers until complainant’s computer shows that complainant has re- 
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ceived payment from those customers. Thus, if the growers are to be 
paid by complainant, it must “write off” the amount due on those trans- 
actions from the computer (Tr. at 120). Lipman asserted that the lan- 
guage at the bottom of complainant’s copy of its invoice for transaction 
B was intended only to reflect this, and the fact that respondent was 
billed solely for transactions E-H is an indication that respondent’s obli- 
gations on transactions A-D were eliminated from the computer (Tr. at 
120-129). Lipman stated that respondent was still indebted for those 
transactions, and was so notified over the telephone (Tr. 40, 129). Com- 
plainant’s explanation concerning the notations on its invoice, if taken 
alone, might be credible, as there is no indication that complainant ever 
informed respondent that a flat allowance had been given for transac- 
tions A-D. However, the fact that complainant sent respondent four 
statements in April and May 1980 each showing $15,159.60 owed for 
transactions E-H only, is not reasonably explained by complainant’s as- 
sertion that the other four transactions, A-D, had been written off the 
computer. If complainant had considered respondent to be liable for all 
eight transactions at issue at the time the statements were sent, it is rea- 
sonable that complainant would have included such information on 
those statements. Complainant’s failure to do so supports respondent’s 
contention that the parties had earlier agreed to settle transactions 
A-D. Therefore, as respondent contends, its September 22, 1979 check 
to respondent for $4,550.00 constituted a complete settlement of trans- 
action B. Responding is thus without any further liability. 

In transactions C and D, the existence of a bona fide dispute at the 
time complainant accepted and deposited respondent’s check for 
$14,374.00, including $2,629.20 for transaction C and $3,794.00 for 
transaction D, is clear. Respondent alleges that sometime in October or 
November 1979, Rodriguez and Weisinger agreed to lower the contract 
price on transaction C, bearing complainant’s invoice number S0924, to 
$2,629.20, and on transaction D, bearing complainant’s invoice number 
$0931, to $3,794.00, due to problems exhibited by the tomatoes upon 
their arrival in Puerto Rico, after respondent had resold them. Com- 
plainant denies this allegation, and claims that Weisinger rejected re- 
spondent’s proposals that respondent be granted an allowance for these 
two transactions. However, respondent’s claim is supported by a nota- 
tion on its check to complainant for $14,374.00, dated November 7, 
1979. Attached to the check is a check stub bearing the following type- 
written notation: 

As per conversation with Chuck Weissman. Agreement on Invoices 
No: 
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$0924 $2629.20 
$0931 3794.00 
S0896 7950.80 


14,374.00 


Of the three transactions noted on the check stub, the one identified as 
S0924 refers to transaction D, S0931 to transaction C, and S0896 to a 
third transaction that is not in issue. The “Chuck Weissman” on the 
check stub is obviously a reference Charles Weisinger, complainant’s 
salesman, who dealt extensively with respondent concerning these 
transactions. Complainant has not presented any evidence showing that 
it objected to the indication on the check stub that a settlement has been 
reached. The check stub, along with the fact that complainant’s four bills 
in April and May 1980 excluded transactions C and D, as previously dis- 
cussed, constitute strong evidence that a settlement was reached in 
transactions C and D. At the very least we can conclude from such check 
stub that transactions C and D were in dispute at the time complainant 
accepted and deposited respondent’s November 7, 1979, check, which 
was clearly identified as being in full payment (Finding of Fact 9), thus 
giving rise to an accord and satisfaction. In either case, it is evident that 
respondent is without further liability for transactions C and D. 

The record indicates that there was a bona fide dispute with respect to 
transaction E at the time respondent’s March 9, 1980, check for 
$4,879.30 was accepted and deposited by complainant. Rodriguez testi- 
fied that at approximately the time respondent’s check to was given 
complainant, he reached an agreement with Weisinger that the check 
would completely satisfy complainant’s invoice (Tr. 298). In his March 
17, 1981, deposition, Weisinger admitted that Rodriguez told him that 
the tomatoes were damaged upon their receipt by respondent’s buyer in 
Curacao, Netherlands Antilles (Tr. at 50). Weisinger also admitted that 
Rodriguez asked for an adjustment on complainant’s invoice but insisted 
that an adjustment was not granted (Tr. at 50-51). Weisinger thus ad- 
mitted that transaction E was in dispute at the time respondent remit- 
ted its $4,879.30 check. As there was a bona fide dispute, complainant’s 
acceptance and depositing of respondent’s March 9, 1980, check for 
$4,879.30, offered as payment in full (see Finding of Fact 15), constitut- 
ed an accord and satisfaction, even though complainant endorsed the 
check with an indication that it was being accepted merely as part pay- 
ment. 

Turning to transaction F, complainant’s own witness, Weisinger, has 
established that at the time complainant accepted respondent’s check for 
$4,900.00 dated February 27, 1980, and deposited by complainant on 
April 14, 1980, complainant was aware that a bona fide dispute existed. 
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Weisinger admitted in his March 17, 1981, deposition that Rodriguez 
notified him of problems with the tomatoes “sometime in the end of Feb- 
ruary, early part of March after the tomatoes arrived.” (Tr. at 52). Ac- 
cording to Weisinger, Rodriguez had complained that the tomatoes were 
damaged upon their receipt by respondent’s buyer and that inspection 
certificates showed that the tomatoes were undersized (Tr. at 53). There- 
fore there can be no doubt that a bona fide dispute existed on April 14, 
1980, when complainant deposited respondent’s February 27, check for 
$4,900.00. Since respondent’s check was clearly offered as full payment 
(Finding of Fact 18), an accord and satisfaction arose when complainant 
accepted and deposited it. This conclusion is not affected by the fact that 
complainant wrote a restrictive endorsement on the back of such check, 
indicating that it was being accepted merely as part payment. 

As previously stated, respondent made no payment at all for transac- 
tions G and H. Accord and satisfaction cannot, therefore, be an issue. 
There is no dispute that transactions G and H involved the sale of toma- 
toes by complainant to respondent on March 13, 1980, for $7,126.50 
f.o.b. and $4,995.30 f.0.b., respectively, and that the loads were accepted 
by respondent at Immokalee, Florida. It is evident from complainant’s 
shipping invoices that the tomatoes in transaction G were loaded on 
trailer 593315 and in transaction F on trailer 594169. Respondent even- 
tually resold these tomatoes to buyers in Puerto Rico. In defense of its 
failure to pay for transactions G and H, respondent claims in its answer 
that, through its course of dealing and in an express oral agreement with 
complainant’s Weisinger, the parties agreed that complainant would as- 
sume and bear all risk of damage between Immokalee and Puerto Rico. 
Respondent claims that upon delivery in Puerto Rico, the tomatoes were 
found to have extensive damage and 20% were smaller than the grade 
stated in the contract. Respondent also claims that the tomatoes of 
transaction H were found to have extensive damage upon their delivery 
at Puerto Rico. Complainant denies these allegations. 

Respondent has presented no evidentiary support for its claim that 
Weisinger expressly warranted the condition of the tomatoes of transac- 
tions G and H beyond Immokalee, the location at which respondent re- 
ceived and accepted them. Rodriguez did testify that at the time re- 
spondent picked up the tomatoes at Immokalee, David Lipman, purport- 
edly an employee of complainant and son of complainant’s vice presi- 
dent, William Lipman, told him that if there were any problems with the 
tomatoes, complainant “will back you up. We will not let you down.” (Tr. 
310, 319). The record does not indicate David Lipman’s position with 
complainant and whether he had the authority to speak on behalf of 
complainant. However, complainant has not denied that David Lipman 
had such authority and gave respondent the claimed express warranty. 
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David Lipman did not testify to rebut Rodriguez’s testimony. We, there- 
fore, conclude that David Lipman gave the express warranty claimed by 
respondent. 

However, even if we assume that an express warranty was given, we 
must determine how comprehensive the parties intended the warranty 
to be. Respondent has not paid anything for transactions G and H, even 
though respondent admits that it received $4,522.00 on resale for trans- 
action G and $2,700.00 for transaction H. Respondent’s failure to make 
payment is apparently based on its interpretation of David Lipman’s 
warranty as insuring respondent against any loss of profit, as respond- 
ent has alleged that the loss of profit on each transaction is greater than 
the amount received from its buyers. For a buyer to receive special dam- 
ages based on the loss of profit on a resale, he must prove that such dam- 
ages were within the contemplation of the parties. This, in turn, requires 
proof that the seller entered into the contract in controversey with 
knowledge of the terms of the contract of resale. A. J. Sales Company v. 
Dominick Perrotti, 26 A.D. 1207 (1967). Respondent has not presented 
any evidence that complainant knew the terms of respondent’s contracts 
with its buyers regarding transactions G and H. Therefore, respondent 
will not be compensated for its alleged loss of profit. However, although 
we have held.that David Lipman’s warranty did not include respondent’s 
loss of profit, we do believe that it was intended to excuse respondent 
from paying any difference between the contract price for transactions 
G and H and the amount obtained on a reasonable resale. 

Respondent has submitted an affidavit dated November 5, 1980, from 
the buyer to whom it sold transaction G, Juan Vasquez Jimenez, in 
which he states that when trailer 593315 arrived in Puerto Rico on 
March 20, 1980, 25% of the tomatoes were decayed and not commercial- 
ly saleable for human consumption, and 15% were damaged by sunken, 
discolored areas (Finding of Fact 20). He states that he paid respondent 
the fair market value of the tomatoes, or $4,522.00. Complainant had 
not disputed this. Based on this evidence, we find the circumstances of 
the resale to be reasonable, and conclude that respondent is liable to 
complainant for transaction G in the amount of $4,522.00. 

Regarding transaction H, respondent has submitted a Puerto Rico fed- 
eral inspection report, dated March 20, 1980, covering tomatoes in car 
number 594169. The inspection found condition defects of from 6 to 
24%, average 16% decay consisting of Watery Soft Rot and Bacterial 
Soft Rot in various stages (Finding of Fact 23). Respondent has also pre- 
sented a check and check stub that its buyer, Frigorifico Rosario, remit- 
ted in the amount of $5,000.00 for trailer 594169. Respondent claims 
that only $2,700.00 was for the tomatoes of transaction H, with the re- 
maining $3,300.00 as payment for “name” and “papas” (potatoes) also 
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sold to Rosario by respondent. However, respondent’s invoice to Rosario 
makes clear that respondent initially charged Rosario only $1,350.00 for 
the name and $325.00 for the papas, as well as $22.50 for Ryan, to- 
talling $1,697.50, and $6,720.00 for the tomatoes from transaction H 
(Finding of Fact 24). Therefore, even if Rosario had intended for the 
$5,000.00 remitted to include payment of the entire invoice price for the 
name, papas, and Ryan, as well as a reduced payment for the tomatoes, 
its payment for the tomatoes would still have totalled $3,302.50, not 
$2,700.00. We find that, due to the condition of the tomatoes upon their 
arrival in Puerto Rico, the amount obtained by Rosario on resale was rea- 
sonable. We, therefore, conclude that respondent is liable to complain- 
ant in the amount of $3,302.50 for transaction H. 

In summary, we have dismissed the complaint against respondent re- 
garding transactions A, B, C, D, E and F. We have found respondent to 
be liable for transaction G in the amount of $4,522.00 and for transac- 
tion H in the amount of $3,302.50, for a total of $7,824.50. Respond- 
ent’s failure to pay this sum is a violation of section 2 of the Act, for 
which reparation should be awarded, with interest. 

As the prevailing party herein, complainant is entitled to an award of 
fees and expenses in accordance with section 7 (c) of the Act (7 U.S.C. 
499¢ (c)) and section 47.19(d) of the Rules of Practice (7 CFR 
47.19 (d) ). Complainant’s claim for fees and expenses of $11,743.00 was 
timely filed and served upon respondent without objection thereto. How- 
ever, complainant claims a total of $3,552.50 for research for and prepa- 
ration of its brief. These expenses are not subject to inclusion in an 
award of fees and expenses. Vic Mahns, Inc. v. American Fruit Pur- 
veyors, Inc., 34 A.D. 1950 (1975). Complainant also makes two different 
claims for preparation of the depositions of William Lipman and Charles 
Weisinger; for Lipman, 2.2 hours at $100.00 per hour, or $220.00, and 
4.3 hours at $90.00 per hour, or $387.00; for Weisinger, 3.7 hours at 
$100.00 per hour, or $370.00, and 3.3 hours at $90.00 per hour, or 
$297.00. Complainant has not offered any explanation as to why two 
fees are claimed for each of these depositions. Only one attorney, Mr. 
Hugh MacMillan, represented complainant at both depositions. There- 
fore, two sets of fees cannot be permitted, and we will disallow the 
claims of $220.00 for the Lipman deposition and $370.00 for the 
Weisinger deposition. Complainant has also claimed $347.00 for costs 
incurred “in connection with depositions.” This explanation is too gener- 
al to justify the $347.00 claim. The remaining fees and expenses total 
$7,253.70. They appear to be reasonable and will be awarded. 
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ORDER 


Within 30 days from the date orf this order, respondent shall pay to 
complainant, as reparation, $7,824.50, with interest thereon at the rate 
of 13% per annum from April 1, 1980, until paid. 

Within 30 days from the date of this order, respondent shall pay to 
complainant, as additional reparation for fees and expenses, $7,253.70, 
with interest thereon at the rate of 13% percent per annum from the 
date of this order, until paid. 

Copies of this order shall be served upon the parties. 


(No. 21,667) 


THE GARIN COMPANY v. FRESH ACRES, INC. PACA Docket No. 
2-5891. Decided June 25, 1982. 


Contract—Weight specification, failure to prove—Wrongful rejection— 
Reparation awarded 


Where respondent rejected the lettuce because it did not meet a 37-39 pound net weight, 
and where respondent failed to prove a 37-39 pound weight specification was a part 
of the contract, respondent’s rejection was wrongful and respondent is therefore li- 
able for the difference between the net proceeds received on resale of the lettuce, 
and the contract price. 


George S. Whitten, Presiding Officer. 
Matthew M. McInerney, Newport Beach, Calif., for complainant. 
Malcolm H. Waldron, Philadelphia, Penn., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $2,235.77, in connection with a 
shipment of a truckload of lettuce in interstate commerce. 

A copy of the formal complaint and a copy of the Department’s report 
of investigation were served upon respondent. A copy of the report of in- 
vestigation was also served upon complainant. Respondent filed an an- 
swer to the complaint in which it denied owing the amount claimed. 

The amount involved in the complaint does not exceed $3,000.00, and 
the shortened procedure provided in the Rules of Practice (7 CFR 47.20) 
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is applicable. Under such procedure, the verified pleadings of the parties 
are considered a part of the evidence herein as is the Department’s re- 
port of investigation. In addition, the parties were given the opportunity 
to file evidence in the form of sworn statements. Complainant filed an 
opening statement. Complainant also filed a brief. 


FINDINGS OF FACT 


1. Complainant, The Garin Company, is a corporation whose address 
is P.O. Drawer 1731, Salinas, California. 

2. Respondent, Fresh Acres, Inc., is a corporation whose address is 
66-72 Produce Market, 3300 S. Galloway Street, Philadelphia, Pennsyl- 
vania. At the time of the transaction involved herein respondent was li- 
censed under the Act. 

3. On or about February 4, 1981, complainant sold to respondent 650 
cartons of wrap lettuce at $5.00 per carton, plus $.65 per carton for cool- 
ing, and $.15 per carton for brokerage, or a total FOB price of $3,770.00, 
through a broker, T.G.T., Inc., of San Francisco, California. 

4. Complainant shipped the lettuce by truck on February 4, 1981, 
from a loading point in the State of California to respondent in Philadel- 
phia, Pennsylvania. Subsequent to arrival in Philadelphia, the lettuce 
was rejected by respondent and complainant had the lettuce resold by 
Quaker City Produce Co. of Philadelphia. Gross proceeds of the resale 
were $4,219.50. Expenses were $252.00 for delivery costs, $1,690.00 for 
freight, $162.50 for cartage to store, $65,00 for handling, and $515.77 
for commission. Net proceeds of the resale were $1,536.23. 

5. The formal complaint was filed on October 1, 1981, which was 
within 9 months after the cause of action herein accrued. 


CONCLUSION 


Respondent alleges as a defense to the complaint herein, that the sub- 
ject lettuce was sold to weigh 37 to 39 pounds per carton net weight, 
whereas in fact it weighed a lesser amount. The evidence of record bear- 
ing upon this issue consists of the following items. First, there is the an- 
swer filed by respondent in form of a general denial of the material alle- 
gations of the complaint including the assertion that “the lettuce was 
represented, orally, as being 37 to 39 pounds per carton, net weight” and 
that “the lettuce shipped did not weigh 37 to 39 pounds”. This answer 
was signed by respondent’s attorney and to it was attached an affidavit 
by a Dan Storey asserting the truth of the facts set forth therein and 
that he was secretary of respondent corporation. There is no showing in 
the record that Dan Storey was directly involved in the negotiations 
relative to the subject lettuce. Second, the Report of Investigation con- 
tains an unsworn letter to the Department from Irving Goldberg, who 
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was apparently the party who negotiated the contract on behalf of re- 
spondent, asserting that the lettuce was represented to respondent’s 
broker as weighing 38 pounds average, whereas in fact a Department of 
Agriculture inspection at destination show the lettuce to weigh 32 
pounds. Also included in the Report of Investigation as an attachment to 
Mr. Goldberg’s letter is a letter to Mr. Goldberg from the broker, Bob 
Ligon of T.G.T., Inc., which was acknowledged before a notary, but not 
sworn to, and which states in relevant part as follows: 


Referring to 650 Garin-Tee cello Lettuce, shipped by the 
Garin Co. February 4, 1981, to Fresh Acres, Philadelphia, 
Pa.. Description of lettuce at shipping point was reported 
as being clean, good color, good condition, and weighing 
37-39 Pounds. 


On Sunday, February 8, 1981, I received a call from Irv 
Goldberg. Irv told me that the load of lettuce had reached 
Fresh Acres that day and that the weight of the lettuce 
was not what was reported at the shipping point. I called 
Bob Kuhnau at his home to inform him what was reported 
by Irv Goldberg. Bob said he would need a weight inspec- 
tion on the lettuce. 


The inspection was taken on Monday, February 9, 1981. 
The inspection shows net weight of 28 to 38 pounds per 
carton, average 32.75 pounds. The load was rejected by 
Fresh Acres and sent to Quaker City to be sold. 


The Garin Co. felt the lettuce met the terms of the con- 
tract. The 37-39 pound report was before cooling. After 
cooling, lettuce losses approximately 2 pounds in weight. 
Additionally, this was a net weight and not a “gross” 
weight inspection. Garin states the box weighs 2 1/2 to 3 
pounds. The Garin Co. will not accept this rejection. This 
was stated on a telegram sent to Fresh Acres and T.G.T., 
February 9, 1981. 


Complainant submitted an affidavit by Robert Kuhnau asserting that 
he negotiated the contract with T.G.T., Inc. and that it was his “under- 
standing that the only stipulation to this contract was that this was an 
FOB transaction with good delivery standards applying excluding bruis- 
ing and/or discoloration following bruising.” In addition Mr. Kuhnau 
stated that he “made no other stipulations to this contract”. The broker’s 
memorandum of sale which was attached as an exhibit to the sworn com- 
plaint makes no reference whatsoever to weight in regard to the lettuce. 
Complainant’s invoice which is also attached as an exhibit to the formal 
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complaint does not specify any weight for the lettuce. In addition we 
note that nowhere in the record is there included a copy of the federal 
weight inspection at destination. 

Respondent had the burden of proving that the alleged 37-39 pound 
net weight specification was a part of the contract between the parties. 
The sworn afffidavit of complainant’s Bob Kuhnau who negotiated the 
contract on behalf of the complainant states that there was no weight 
specification. The unverified statement by the broker indicates that 
there was a weight specification but that such specification referred to 
gross weight rather than net weight. From all the evidence of record we 
conclude that respondent has failed to meet its burden of proof in regard 
to the alleged weight specification. 

It is not clear from the record that respondent’s rejection herein was 
timely. However, we do not deem it necessary to decide this issue since 
in this case the amount of reparation awarded to complainant would be 
the same whether we deemed the lettuce to have been accepted or reject- 
ed. See Growers Mktg. Service v. Tiger-Mo Produce Co., 35 A.D. 1789 
(1976), and D’Arrigo Bros. Co. of CA. v. Supermkts Gen. Corp., 35 A.D. 
1923 (1976). Respondent is liable to complainant for the difference be- 
tween the net proceeds and the contract price or $2,233.77. Respond- 
ent’s failure to pay complainant such amount is a violation of section 2 of 
the Act for which reparation should be awarded to complainant with in- 
terest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $2,233.77, with interest thereon at the rate 
of 13% per annum from March 1, 1981, until paid. 

Copies of this order shall be served upon the parties. 





MISCELLANEOUS 
Cite as 41 A.D. 1251 


MISCELLANEOUS ORDERS ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


ORDERS ON RECONSIDERATION 
(No. 21,668) 


LAMANTIA-CULLUM-COLLIER ENTERPRISES v. HOULEHAN, INC. PACA 
Docket No. 2-5821. Order issued June 7, 1982. Upon recon- 
sideration we find the decision of February 26, 1982, is supported 
by the evidence and by the law applicable thereto. Accordingly, 
complainant’s petition is dismissed, the stay order of April 6, 1982, 
is vacated, and the order of February 26, 1982, is reinstated. 


(No. 21,669) 


MENDELSON-ZELLER CO., INC. v. PETER J. SCHMITT CO., INC. PACA 
Docket No. 2-5663. Order issued June 7, 1982. Complainant 
filed its petition for reconsideration and attached thereto an affi- 
davit and exhibit of an evidentiary nature. Such evidence cannot 
be considered apart from a reopening of the proceeding and, no 
timely request for reopening was made by complainant. We have 
reconsidered our order of February 22, 1982, and find that com- 
plainant’s contentions are without merit and the order is supported 


by evidence and by the law applicable thereto. Accordingly, com- 
plainant’s petition should be and hereby is dismissed, and the order 
of February 22, 1982, is reinstated. 


ORDER REQUIRING PAYMENT 
OF UNDISPUTED AMOUNT 


(No. 21,670) 


A. GAGLIANO Co., INC. v. THE AUSTER COMPANY, INC. PACA Docket 
No. 2-5997. Order issued June 7, 1982. Respondent shall pay 
complainant as an undisputed amount, $543.99 with 13 percent in- 
terest from July 1, 1981, until paid. 
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REPARATION ORDER — ADMISSION OF LIABILITY 
(No. 21,671) 


FRUIT SALAD, INC. v. JAMES R. KENNEY CO., a/t/a JIM’S PEELED 
POTATOES. PACA Docket No. 2-6029. Order issued June 25, 
1982. Reparation of $1,173.00 with 13 percent interest from No- 
vember 1, 1981, awarded complainant against respondent. 


ORDER OF DISMISSAL 
(No. 21,672) 


SMELTZER ORCHARD COMPANY v. KROUPA’S, INC. PACA Docket No. 
2-5838. Order issued June 18, 1982. Settlement between the 
parties — complaint and counterclaim dismissed. 





MiSCELLANEOUS 
Cite as 41 A.D. 1253 
REPARATION DEFAULT DECISIONS —(RD) ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


(No. 21,673) 


VAN SOLKEMA FARMS, INC. v. WARLEY FRUIT & PRODUCE, INC. 
PACA Docket No. RD-82-163. Reparation of $2,890.80 with 13 
percent interest from November 1, 1981, awarded complainant 
against respondent in order issued June 8, 1982. 


(No. 21,674) 


ROCKY PRODUCE, INC. v. BENNY P. CONFORTO. PACA Docket No. 
RD-82-164. Reparation of $1,375.00 with 13 percent interest 
from October 1, 1981, awarded complainant against respondent in 
order issued June 8, 1982. 


(No. 21,675) 
M & M PRODUCE v. DICE’S PRODUCE INC. PACA Docket No. 
RD-82-165. Reparation of $1,827.50 with 13 percent interest 


from September 1, 1981, awarded complainant against respondent 
in order issued June 8, 1982. 


(No. 21,676) 


FOUR STAR TOMATO INC, v. DISETTE FRUIT & PRODUCE. PACA Dock- 
et No. RD-82-166. Reparation of $6,508.90 with 13 percent in- 
terest from December 1, 1981, awarded complainant against re- 
spondent in order issued June 8, 1982. 


(No. 21,677) 


NOBLES PACKING CO. v. DISETTE FRUIT & PRODUCE. PACA Docket 
No. RD-82-167. Reparation of $8,064.00 with 13 percent in- 
terest from December 1, 1981, awarded complainant against re- 
spondent in order issued June 8, 1982. 


(No. 21,678) 


COLORADO POTATO GROWERS EXCHANGE v. LOUIE’S PRODUCE. PACA 
Docket No. RD-82-168. Reparation of $10,243.13 with 13 per- 
cent interest from October 1, 1981, awarded complainant against 
respondent in order issved June 8, 1982. 
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(No. 21,679) 


ANTHONY FARMS, INC. v. JOHN H. MEYER d/b/a MEYER BROS. PACA 
Docket No. RD-82-169. Reparation of $3,616.00 with 13 per- 
cent interest from December 1, 1981, awarded complainant against 
respondent in order issued June 8, 1982. 


(No. 21,680) 


SILVER CREEK PACKING COMPANY v. PETER J. EMBERTON d/b/a MIXT 
PRODUCE a/t/a WESTERN MIXT PRODUCE CO. PACA Docket No. 
RD-82-170. Reparation of $2,226.00 with 13 percent interest 
from October 1, 1981, awarded complainant against respondent in 
order issued June 8, 1982. 


(No. 21,681) 


PROCTOR PRODUCE v. PETER J. EMBERTON d/b/a MIXT PRO- 
DUCE. PACA Docket No. RD-82-171. Reparation of $5,936.00 
with 13 percent interest from September 1, 1981, awarded com- 
plainant against respondent in order issued June 9, 1982. 


(No. 21,682) 


EARL S. SMITTCAMP d/b/a WAWONA RANCH a/t/a WAWONA ORCHARDS v. 
PETER J. EMBERTON d/b/a MIXT PRODUCE a/t/a WESTERN MIXT 
PRODUCE CO. PACA Docket No. RD-82-172. Reparation of 
$11,627.70 with 13 percent interest from October 1, 1981, awarded 
complainant against respondent in order issued June 9, 1982. 


(No. 21,683) 


JOHN LIVACICH PRODUCE, INC. a/t/a VISTA AVOCADO v. PETER J. 
EMBERTON d/b/a MIXT PRODUCE a/t/a WESTERN MIXT PRODUCE 
Co. PACA Docket No. RD-82-173. Reparation of $608.10 
with 13 percent interest from September 1, 1981, awarded com- 
plainant against respondent in order issued June 9, 1982. 


(No. 21,684) 


PARAMOUNT CITRUS ASSOCIATION INC. v. MIXT PRODUCE a/t/a WESTERN 
MIXT PRODUCE Co. PACA Docket No. RD-82-175. —Repara- 
tion of $830.00 with 13 percent interest from November 1, 1981, 
awarded complainant against respondent in order issued June 9, 
1982. 





MISCELLANEOUS 
Cite as 41 A.D. 1255 


(No. 21,685) 


KING SALAD AVOCADO CO. INC. v. TROPICAL FRUITS OF HOUSTON 
INC. PACA Docket No. RD-82-176. Reparation of $366.10 
with 13 percent interest from May 1, 1981, awarded complainant 
against respondent in order issued June 9, 1982. 


(No. 21,686) 


FRUIT SALAD INC. v. BEDDER PRODUCE CO. INC. PACA Docket No. 
RD-82-177. Reparation of $6,899.75 with 13 percent interest 
from September 1, 1981, awarded complainant against respondent 
in order issued June 9, 1982. 


(No. 21,687) 


H.R. BUSHMAN & SON CORP. v. FRIEDMEYER PRODUCE CO. INC. 
PACA Docket No. RD-82-178. Reparation of $25,659.36 with 
13 percent interest from June 1, 1981, awarded complainant 
against respondent in order issued June 9, 1982. 


(No. 21,688) 


SANTO TOMAS PRODUCE ASSOCIATION v. TAMARA FOODS, INC. PACA 


Docket No. RD-82-179. Reparation of $8,000.00 with 13 per- 
cent interest from July 1, 1981, awarded complainanat against re- 
spondent in order issued June 9, 1982. 


(No. 21,689) 


VESSEY FOODS INC. v. PETER J. EMBERTON d/b/a MIXT PRODUCE ailt/a 
WESTERN MIXT PRODUCE CO. PACA Docket No. RD- 
82-174. Reparation of $900.00 with 13 percent interest from 
September 1, 1981, awarded complainant against respondent in or- 
der issued June 10, 1982. 


(No. 21,690) 


TONY-LIN PRODUCE, INC. v. BELL’S PRODUCE, INC. PACA Docket No. 
RD-82-180. Reparation of $2,752.00 with 13 percent interest 
from September 1, 1981, awarded complainant against respondent 
in order issued June 10, 1982. 
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(No. 21,691) 


C. H. ROBINSON COMPANY v. THE JUICE SToP, INC. | PACA Docket No. 
RD-82-181. Reparation of $3,838.00 with 13 percent interest 
from February 1, 1981, awarded complainant against respondent in 
order issued June 10, 1982. 


(No. 21,692) 


SAMUEL SIMON PETRO d/b/a SAM PETRO PRODUCE v. PORFIRIO GONZALES 
d/b/a CHINO’S PRODUCE. PACA Docket No. RD-82-182. _—_Rep- 
aration of $1,714.00 with 13 percent interest from July 1, 1981, 
awarded complainant against respondent in order issued June 10, 
1982. 


(No. 21,693) 


PRODUCE PRODUCTS INC. v. REDI-SPUDS FOODS INC. PACA Docket 
No. RD-82-161. Reparation of $2,568.00 with 13 percent in- 
terest from September 1, 1981, awarded complainant against re- 
spondent in order issued June 11, 1982. 


(No. 21,694) 


TOP PAC GROWERS AND SHIPPERS INC. v. M.G. HEAVENER d/b/a 
HEAVENER & SON PRODUCE. PACA Docket No. RD- 
82-183. Reparation of $6,732.90 with 13 percent interest from 
October 1, 1981, awarded complainant against respondent in order 
issued June 21, 1982. 


(No. 21,695) 


COASTAL MARKETING SERVICE INC. v. GIDDENSVILLE PACKING 
COMPANY, INC. PACA Docket No. RD-82-184. Reparation 
of $1,976.00 with 18 percent interest from August 1, 1981, 
awarded complainant against respondent in order issued June 21, 
1982. 


(No. 21,696) 


CAL-SHRED INC. a/t/a STRAWBERRY CITY SALES v. PETER J. EMBERTON 
d/b/a MIXT PRODUCE a/t/a WESTERN MIXT PRODUCE CO. PACA 
Docket No. RD-82-185. Reparation of $476.50 with 13 percent 
interest from November 1, 1981, awarded complainant against re- 
spondent in order issued June 21, 1982. 
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(No. 21,697) 


CASILLAS BROS. INC. v. PETER J. EMBERTON d/b/a MIXT PRODUCE alt/a 
WESTERN MIXT PRODUCE CO. PACA Docket No. RD- 
82-186. Reparation of $1,127.50 with 13 percent interest from 
November 1, 1981, awarded complainant against respondent in or- 
der issued June 21, 1982. 


(No. 21,698) 


KELSEYVILLE PACKING COMPANY v. PETER J. EMBERTON d/b/a MIXT 
PRODUCE a/t/a WESTERN MIXT PRODUCE CO. PACA Docket No. 
RD-82-187. Reparation of $1,620.00 with 13 percent interest 
from November 1, 1981, awarded complainant against respondent 
in order issued June 21, 1982. 


(No. 21,699) 


WYSOCKI SALES, INC. v. RICH-PAC PRODUCE, INC. PACA Docket No. 
RD-82-188. Reparation of $18,412.75 with 13 percent interest 
from November 1, 1981, awarded complainant against respondent 
in order issued June 21, 1982. 


(No. 21,700) 


JACK T. BAILLIE CO. INC. v. PERRY R. HARRISON d/b/a PINE BLUFF 
PRODUCE. PACA Docket No. RD-82-189. Reparation of 
$1,297.50 with 13 percent interest from November 1, 1981, 
awarded complainant against respondent in order issued June 22, 
1982. 


(No. 21,701) 


GOLD COAST PACKING INC. v. PERRY R. HARRISON d/b/a PINE BLUFF 
PRODUCE, PACA Docket No. RD-82-190. Reparation of 
$480.00 with 13 percent interest from November 1, 1981, awarded 
complainant against respondent in order issued June 22, 1982. 


(No. 21,702) 


STATE PRODUCE BROKERS, INC. v. FRUIT UNLIMITED, INC. PACA 
Docket No. RD-82-191. Reparation of $5,760.00 with 13 per- 
cent interest from September 1, 1981, awarded complainant 
against respondent in order issued June 22, 1982. 
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(No. 21,703) 


MONTEREY BAY PACKING CO. v. FOURSOME BROKERAGE INC, PACA 
Docket No. RD-82-192. Reparation of $11,493.40 with 13 per- 
cent interest from December 1, 1981, awarded complainant against 
respondent in order issued June 22, 1982. 


(No. 21,704) 


RUSSELL PRODUCE INC. v. DISETTE FRUIT & PRODUCE. PACA Docket 
No. RD-82-193. Reparation of $23,967.31 with 13 percent in- 
terest from January 1, 1981, awarded complainant against respond- 
ent in order issued June 22, 1982. 


(No. 21,705) 


WESTERN COLD STORAGE CO. INC. v. WEBB-DAVIS FRUIT CO., 
INC. PACA Docket No. RD-82-194. Reparation of 
$28,040.00 with 13 percent interest from September 1, 1981, 
awarded complainant against respondent in order issued June 22, 
1982. 


(No. 21,706) 


ROGER HARLOFF PACKING, INC. v. PRECIOSA PACKING HOUSE, 
INC. PACA Docket No. RD-82-195. Reparation of $6,957.00 
with 13 percent interest from June 1, 1981, awarded complainant 
against respondent in order issued June 23, 1982. 


(No. 21,707) 


CENTRAL PRODUCE Co. INC. v. LATROBE FOOD MART INC. PACA 
Docket No. RD-82-196. Reparation of $5,440.59 with 13 per- 
cent interest from October 1, 1981, awarded complainant against 
respondent in order issued June 23, 1982. 


(No. 21,708) 


MORRIS OKUN INC. v. NASSAU/SUFFOLK PRODUCE Co. INC. PACA 
Docket No. RD-82-198. Reparation of $5,612.00 with 13 per- 
cent interest from May 1, 1981, awarded complainant against re- 
spondent in order issued June 23, 1982. 
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(No. 21,709) 


E. ARMATA INC. v. NASSAU/SUFFOLK PRODUCE CO. INC. PACA Dock- 
et No. RD-82-199. Reparation of $5,100.00 with 13 percent in- 
terest from September 1, 1981, awarded complainant against re- 
spondent in order issued June 23, 1982. 


(No. 21,710) 


DON-A-LYNN PRODUCE INC. v. VI-MI SPECIALTY HOUSE INC. PACA 
Docket No. RD-82-200. Reparation of $10,190.75 with 13 per- 
cent interest from October 1, 1981, awarded complainant against 
respondent in order issued June 23, 1982. 


(No. 21,711) 


MENDELSON-ZELLER CO., INC. v. W. F. PINCKNEY Co., INC. PACA 
Docket No. RD-82-201. Reparation of $2,298.10 with 13 per- 
cent interest from September 1, 1981, awarded complainant 
against respondent in order issued June 23, 1982. 


(No. 21,712) 


SALINAS MARKETING COOPERATIVE v. YANKEE BROKERAGE INC. 
PACA Docket No. RD-82-202. Reparation of $1,796.40 with 13 


percent interest from November 1, 1981, awarded complainant 
against respondent in order issued June 23, 1982. 


(No. 21,713) 


ROTHMAN BERRY DISTRIBUTORS INC. v. NASSAU/SUFFOLK PRODUCE CO. 
INC. PACA Docket No. RD-82-197. Reparation of $6,584.00 
with 13 percent interest from August 1, 1981, awarded complain- 
ant against respondent in order issued June 24, 1982. 


(No. 21,714) 


DAN J. PHILLIPS a/t/a DAN’S ONION HOUSE v. WILLIAM J. DANILSON 
d/b/a HAPPY DAN’S. PACA Docket No. RD-82-203. Repara- 
tion of $2,855.00 with 13 percent interest from October 1, 1981, 
awarded complainant against respondent in order issued June 29, 
1982. 
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(No. 21,715) 


PAUL D. JONES, INC. v. DISETTE FRUIT & PRODUCE. PACA Docket No. 
RD-82-204. Reparation of $36,152.75 with 13 percent interest 
from March 1, 1981, awarded complainant against respondent in 
order issued June 29, 1982. 


(No. 21,716) 


MURAKAMI FARMS, INC. a/t/a MURAKAMI PRODUCE CO. v. DICE’S 
PRODUCE INC. PACA Docket No. RD-82-205. Reparation of 
$3,446.25 with 13 percent interest from September 1, 1981, 
awarded complainant against respondent in order issued June 29, 
1982. 


(No. 21,717) 


GLEN H. FAGERSTROM v. GRO-PRO, INC. and/or FRUIT HILL, 
INC. PACA Docket No. RD-82-206. Reparation of $868.00 
with 13 percent interest from September 1, 1981, awarded com- 
plainant against respondent in order issued June 29, 1982. 


(No. 21,718) 


MACDONALD IMPORT Co. INC. v. DERRICK MOO YOUNG. PACA Docket 


No. RD-82-207. Reparation of $13,207.70 with 13 percent in- 
terest from February 1, 1981, awarded complainant against re- 
spondent in order issued June 29, 1982. 


(No. 21,719) 


D.M.B. PACKING CORP. a/t/a DIMARE BROS. INC. OF CALIFORNIA v. M. G. 
HEAVENER d/b/a HEAVENER & SON PRODUCE. PACA Docket No. 
RD-82-208. Reparation of $11,688.00 with 13 percent interest 
from September 1, 1981, awarded complainant against respondent 
in order issued June 30, 1982. 


(No. 21,720) 


RAYMON J. LAND v. DANNY BYARGEON. PACA UDocket No. 
RD-82-209. Reparation of $1,947.50 with 13 percent interest 
from August 1, 1981, awarded complainant against respondent in 
order issued June 30, 1982. 
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(No. 21,721) 


GRIFFIN & BRAND SALES AGENCY INC. v. LOUIS M. PALOMO d/b/a LOUIE’S 
PRODUCE. PACA Docket No. RD-82-210. Reparation of 
$1,800.00 with 13 percent interest from October 1, 1981, awarded 
complainant against respondent in order issued June 30, 1982. 


(No. 21,722) 


ROCKY PRODUCE INC. v. DOMINIC PALAZZOLO. PACA Docket No. 
RD-82-211. Reparation of $15,500.00 with 13 percent interest 
from July 1, 1981, awarded complainant against respondent in or- 
der issued June 30, 1982. 


(No. 21,723) 


KOSTER ENTERPRISES PACKING DIVISION v. NIELSEN PRODUCE 
Co. PACA Docket No. RD-82-212. Reparation of $687.00 
with 13 percent interest from July 1, 1981, awarded complainant 
against respondent in order issued June 30, 1982. 


(No. 21,724) 


VIRGINIA FRUIT SALES SERVICE, INC. v. WARLEY FRUIT & PRODUCE 


INC. PACA Docket No. RD-82-213. Reparation of $2,331.00 
with 13 percent interest from December 1, 1981, awarded com- 
plainant against respondent in order issued June 30, 1982. 


MISCELLANEOUS REPARATION DEFAULT (RD) ORDERS ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


REPARATION ORDER 
(No. 21,725) 


JOHN MANNING & CO., INC. v. SAMUEL SIMON PETRO d/b/a SAM PETRO 
PRODUCE. PACA Docket No. RD-82-93. Reparation of 
$102,781.70 with 13 percent interest from October 1, 1981, 
awarded complainant against respondent in order issued June 7, 
1982. 
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STAY ORDERS 
(No. 21,726) 


JOSEPH KING & SONS, INC. v. WOODSIDE PRODUCE COMPANY, 
INC. PACA Docket No. RD-82-144. Order issued June 4, 
1982. Proceeding stayed pending further proceedings. 


(No. 21,727) 


WISHNATZKI & NAHTEL INC. v. THE COFFEE HUT LTD. PACA Docket 
No. RD-82-66. Order issued June 10, 1982. Proceeding stayed 
pending answer to petition to reopen after default. 


STAY ORDER VACATED AND 
DEFAULT ORDER REINSTATED 


(No. 21,728) 


TOMATOES INC. v. FARM FRESH PRODUCE CO. PACA Docket No. 
RD-82-7. Order issued June 10, 1982. Respondent’s Petition 
for Reconsideration is denied, the Stay Order of March 17, 1982, is 
herby vacated, and the Order of February 9, 1982, is reinstituted. 


ORDER REOPENING AFTER DEFAULT 
(No. 21,729) 


MARK L. HANESS d/b/a C. J.’8 BROKERAGE v. ARIZONA FRESH FOODS, 
Inc. PACA Docket No. RD-81-292. Order issued June 11, 
1982. Respondent’s motion to reopen was filed within a reasonable 
time, and good reason has been shown why the relief requested 
should be granted. Accordingly, respondent’s default in the filing of 
an answer is set aside and the proposed answer submitted by re- 
spondent is hereby ordered filed. 





CUMULATIVE SUBJECT INDEX 
JUNE 1982 


AGRICULTURAL MARKETING AGREEMENT ACT, 1937 
AGRICULTURE DECISIONS 


ADMINISTRATIVE ASSESSMENTS 
For 1973-1975 audit adjustments 
APPEAL 
Order denying 
DISMISSAL 
Failure to file motion to proceed within allotted time 
Joint motion of the parties 
Petition does not comply with rules of practice 


Petition fails to contain a full statement of the facts to institute 
a formal adversarial proceeding 


Petitioner failed to file response to motion to dismiss 


With prejudice 
Without prejudice 
INTERIM RELIEF 


OBLIGATIONS 

Market Administrator to recompute using monthly formula 
OBLIGATIONS IMPOSED 

By Market Administrator challenged 


Petitioner has burden of proving obligations “not in accordance 
with law” 


PETITION FOR RELIEF 

Of New England Milk Marketing Order No. 1, denied 
PRODUCER-SETTLEMENT FUND 

For 1973-1975 audit adjustments 
RECONSIDERATION 

Denial of petition 
RULING ON CERTIFIED QUESTION 


Indiana Milk Order—Interpretation of “shipped to” regarding 
supply plants and distributing plants 
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AGRICULTURE MARKETING ACT OF 1937—Cont. 


Agriculture Decisions—Cont. 


TWO-YEAR LIMITATION 

As to adjustments to handlers obligations 

Fraud avoids the two-year limitation provision 

Market Administrator has burden of proving fraud to avoid 
UNREPORTED SALES 

Fraudulent failure to report 

Numerous customers involved 
WITHDRAWAL OF PETITION 


Upon request by petitioner 


AGRICULTURAL MARKETING ACT OF 1946 
AGRICULTURE DECISIONS 
INSPECTION SERVICE 
Withdrawal and denial of 
SANCTION 


Withdrawal and denial of inspection service for 2 years (held in 
abeyance) 


STAY ORDER 


Removal of, prior order reinstated 


ANIMAL QUARANTINE AND RELATED LAWS 
AGRICULTURE DECISIONS 
HEALTH CERTIFICATES 


Improper issuance of, for Brucellosis exposed cattle 
ORDER CHANGING EFFECTIVE DATE 


Of revocation order since respondent voluntarily ceased acting 
as an accredited veterinarian pursuant to the agreement 
with Assistant U.S. Attorney 


VETERINARY ACCREDITATION 


Revocation of 





CUMULATIVE SUBJECT INDEX 
ANIMAL WELFARE ACT 
AGRICULTURE DECISIONS 
CIVIL PENALTY 
Of $100.00 — Consent 
Of $150.00 — Consent 
Of $500.00 
Of $500.00 — Consent 
Of $1,000.00 — Consent 
Of $2,000.00 — Consent 
DEALER 


Acting as, without applying for or receiving a license 


DISMISSAL 
By motion of complainant 
With prejudice 
HOUSING FACILITIES 


Failure to construct interior surfaces which can be readily sani- 


Failure to handle animals properly 

Failure to keep clean and sanitized 

Failure to keep in good repair and free from trash 

Failure to protect supplies against infestation or contamination 


Failure to provide adequate program of disease control and pre- 
vention 


Failure to provide an adequate number of employees 
Failure to provide an effective pest control program 
Failure to provide proper food sanitation 


Failure to provide structurally sound and maintained in good re- 


Failure to provide with suitable drainage 
INSPECTION 
Interference with officials 


Ordered to provide access to premises 
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ANIMAL WELFARE ACT—Cont. 


Agriculture Decisions—Cont. 


LICENSE 


Cease and desist from negotiating sale of regulated animals 
without first obtaining 


Dealer, must obtain license within nine months 
MAINTENANCE OF RECORDS 

Shall maintain in the manner prescribed by the Act 
STANDARDS AND REGULATIONS 

Ordered to comply with 
SUSPENSION OF LICENSE 


For 30 days and thereafter until in compliance with the Act 


FEDERAL MEAT INSPECTION ACT 
AGRICULTURE DECISIONS 
COURT DECISION 


U.S. District Court, District of New Jersey — Secretary’s deci- 
sion affirmed 


INSPECTION SERVICE 
Resumed with certain conditions 
Withdrawal and denial of 
PREPARATION, SALE AND/OR TRANSPORTATION 
Of beef tongues adulterated with excessive water 
SANCTION 


Withdrawal and denial of inspection service for six months (held 
in abeyance) 


Withdrawal and denial of inspection service for one year (all but 
one month held in abeyance) 


Withdrawal and denial of inspection service for two years 


Withdrawal and denial of inspection service for two years (held 
in abeyance) 


STAY ORDER 
Order lifting 


Removal of, prior order reinstated 





CUMULATIVE SUBJECT INDEX 


HORSE PROTECTION ACT 
AGRICULTURE DECISIONS 


CIVIL PENALTY 
Of $300.00 — Consent 
Of $750.00 — Consent 
Of $1000.00 — Consent 249, 256, 442, 925 
Of $1500.00 — Consent 656, 869 
Of $2000.00 
Of $2000.00 — Consent 
DISMISSAL 
As to one respondent 
By motion of complainant 
With prejudice 
DISQUALIFICATION 


From judging or managing any horse show/exhibition/sale or 
auction 38, 870, 1078 


From showing or exhibiting horses 38, 870, 1078 
REMAND ORDER 


Case remanded to Administrative Law Judge for further initial 
decision 


SANCTION 
One year disqualification 


SORED HORSE 


Showing and exhibition of 


STAY ORDER 


Pending judicial review 
PACKERS AND STOCKYARDS ACT, 1921 
AGRICULTURE DECISIONS 
ACCEPTANCE (REPARATION) 
Ineffective rejection 
ACCOUNTS AND RECORDS 
Fully and correctly disclose all transactions . . . . 49, 64, 72, 78, 80, 264, 268, 270, 274, 


466, 468, 490, 662, 672, 675, 680, 682, 932, 1087, 1091, 
1095, 1097, 1100, 1102, 1105, 1107 
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PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 
PAGE 
ACCOUNTS OF SALE OR PURCHASE 


Failure to show true and correct names of purchases 64, 1095, 1097 
Failure to show true and correct nature of transactions 662, 932 


Failure to show true and correct weight and/or prices . . . 270, 466, 470, 662, 675, 678, 
682, 932, 1093, 1100, 1102 


False, inaccurate or misleading 1100, 1102 
Price entries, false, inaccurate or misleading 932, 1100, 1102 
AGREEMENT (REPARATION) 
Failure to prove non-conformance with 
APPLICATION FOR REGISTRATION 
Not denied 
BONDING REQUIREMENT 
Violation of 60, 76, 85, 258, 266, 272, 470, 474, 475, 488, 935, 1081, 1083 
CHECKS OR DRAFTS 


Exchanging or “swapping” checks to conceal true amount avail- 
able in bank account 464, 1090 


Issuing checks drawn on a closed account or signed by an author- 
ized payor 488, 1081, 1083 


Issuing drafts for payment without obtaining express written 
agreement prior to the transaction 


Issuing insufficient funds checks 64, 158, 266, 268, 274, 276, 
464, 468, 477, 493, 658, 929, 1081, 1083, 1085, 1087, 1090, 1091, 1107 


CIVIL PENALTY 
Of $500.00 67, 272, 475 
Of $1,000.00 74, 85, 466, 935 
Of $1,500.00 70, 270, 472 
Of $2,000.00 .... 464, 470, 1083, 1090, 1102, 1105 
Of $2,500.00 ... 72, 262, 1085 
Of $3,000.00 
Of $3,500.00 
Of $4,000.00 
Of $5,000.00 
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PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


CIVIL PENALTY—Cont. 
Of $7,500.00 
Of $10,000.00 
Of $13,000.00 
Of $20,000.00 
COMPENSATION 
Accepting or receiving other than salary 
COMPLAINT 
Dismissal of 
CONSIGNMENT 


Consigning own livestock to any market and repurchasing it to 
fill purchase orders 


Consigning or purchasing livestock under false or fictitious 


Permitting employees to buy livestock from consignments for 
resale for their own speculative account 


Permitting employees engaged in the actual conduct of auction 
sales to purchase livestock out of consignment 62, 1083, 1095, 1097, 
1100, 1102, 1105 


Permitting persons engaged in the actual conduct of auction 
sales to purchase livestock out of consignment for their 
own accounts or for the accounts of others ................. 932, 1095, 1097 


Purchasing livestock from consignments for own speculative ac- 
64, 488, 1081, 1100, 1102, 1105 


Purchasing livestock from consignments for resale for own spec- 
ulative account 


CONTRACT PRICE (REPARATION) 
Failure to pay 
CORPORATE FUNDS 
Use of for personal or other non-business expenses .. . 


COURT DECISIONS 


Supreme Court of Nebraska, affirms District Court’s and Secre- 
tary’s order 
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PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


COURT DECISIONS—Cont. 


U.S. Court of Appeals, 5th Circuit, Unit B — Appeal from the 
U.S. District Court, Southern District of Florida, Bank- 
ruptcy proceeding — affirmed in part, reversed 
in part, and remanded 


CUSTODIAL ACCOUNT CERTIFICATES 
Pledging as collateral for loans 
DEALER 


Accounts and records, fully and correctly disclose all transac- 
270, 274, 470, 490, 662, 672, 680, 1091, 1107 


Accounts of sale and purchase — untrue and incorrect 


Billing and collecting on the basis of untrue or incorrect weights 
or prices 270, 490, 662, 678, 684 


Compensation, accepting or receiving other than salary 


Consigning own livestock to any market and repurchasing it to 
fill purchase orders 


Engaging in business while insolvent 
Engaging in scheme to artificially inflate the price of livestock 


Exchanging or “swapping” checks to conceal true amount of 
funds available in bank account 


Failure to disclose complete and accurate details of purchase 
contracts or agreements 


Failure to disclose true ownership of livestock 
Failure to maintain adequate bond 
Failure to maintain shippers’ proceeds account 


Failure to pay and/or failure to pay when due . . 158, 266, 274, 276, 468, 488, 493, 658 
1081, 1083, 1091, 1107 


Failure to settle or make final payments for livestock purchased 


Falsely representing the true origin of livestock purchased on a 
commission or agency basis 


Gifts, offering of 


Issuing checks drawn on a closed account or signed by an unau- 
thorized payor 488, 1081, 1083 


Issuing insufficieui funds checks 158, 266, 274, 276, 464, 468, 
488, 493, 658, 1081, 1083, 1090, 1091, 1107 
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PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 
PAGE 
DEALER—Cont. 


Issuing untrue or incorrect invoices 

Misrepresenting the actual weights of livestock purchased 
Net proceeds, failure to transmit 

Not registered as 


Obtaining money from the purchasers of livestock by false or de- 
ceptive pretenses 


Paying sellers on the basis of inaccurate or incorrect weights 


Permitting employees engaged in the actual conduct of auction 
sales to purchase livestock out of consignment 


Pledging custodial account certificates of deposit as collateral 
for loans 


Purchasing livestock out of consignment for own speculative ac- 


Recording inaccurate or incorrect hot or cold weights 

Scales, failure to operate in accordance with the regulations .................. 470 

Selling livestock on the basis of false or inaccurate weights 

Using funds received as proceeds for own purposes 

Using tare weight when weighing livestock 

Weighing livestock at other than their true and correct weights ....... 470, 678, 684 
DEALER AND MARKET AGENCY 


Accounts and records, fully and correctly disclose all transac- 
64, 78, 80, 264, 268, 932, 1100, 1109 


Accounts of purchase/invoices/billings — false, misleading or in- 
accurate 78, 472, 932 


Accounts of sale, failure to show true and correct names of pur- 
chasers 


Billing and/or collecting on the basis of untrue or incorrect invoices .. . 4 


Collecting on the basis of false, inaccurate or misleading weights 
or prices 


Consigning or purchasing livestock under false or fictitious 


Engaging in business while insolvent 
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PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


DEALER AND MARKET AGENCY—Cont. 


Failure to deposit into or maintain properly “Shippers’ Proceeds 
Account” 64, 264, 268, 477, 485, 929, 1109 


Failure to maintain adequate bond 

Failure to pay and/or failure to pay when due 259, 477, 660, 929 
Insufficient funds checks 64, 264, 477, 929 
Invoices, untrue or incorrect 262, 472, 932, 1100 


Issuing drafts for payment without obtaining express written 
agreement prior to the transaction 


Misrepresenting the method used by which livestock is sold or 
purchased 


Misrepresenting the nature of charges made for respondent’s services 


Misrepresenting the origin, place of purchase, or sale of live- 


Misrepresenting the original prices of livestock 
Net proceeds, failure to remit 
Net proceeds, using for own purposes 


Obtaining money from the purchasers of livestock by false or de- 
ceptive pretenses 


Paying expenses of persons who purchased livestock consigned 
to respondent for sale on a commission basis 


Permitting employees engaged in the actual conduct of action 
sales to purchase livestock out of consignment 


Permitting employees to buy livestock out of consignment for 
resale for their own speculative accounts 


Permitting persons engaged in the actual conduct of auction 
sales to purchase livestock out of consignment for their own accounts .... 


Purchasing livestock from consignments for own speculative ac- 


Purchasing livestock from consignments for resale for own spec- 
ulative account 


Using funds received as proceeds for own purposes 


Using own livestock to fill purchase orders on a commission ba- 
sis without disclosing all relevant information 
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PACKERS AND STOCKYARDS ACT, 1921—Cont. 
Agriculture Decisions—Cont. 


DISMISSAL (REPARATION) 
Burden of proof 


Failure to prove respondent’s disposition of cattle an unjust 
practice 


Lack of jurisdiction 
EXPENSES 


Paying of, for persons who purchased livestock consigned to re- 
spondents for sale on a commission basis 


GIFTS 

Cease and desist from giving 

Offering of — to induce customers to buy respondent’s product 
INDEBTEDNESS (REPARATION) 

Failure to prove 
INSOLVENCY 


Current liabilities exceed current assets ... . 60,87, 274, 276, 468, 477, 480, 485, 493 
1087, 1109 


Purchasing livestock while insolvent 


Suspension of registration while insolvent 60, 158, 268, 274, 276, 468, 477, 
485, 493, 680, 1091, 1107, 1109 


INVOICES 


Issuing untrue or incorrect .... 266,270, 466, 470, 472, 490, 662, 675, 678, 682, 932 
1093, 1100, 1105 


Utilizing counterfeited or misleading 
LABELS 
Altering accurate labels to show untrue or incorrect weights 
Labeling containers showing untrue or incorrect weights 
MARKET AGENCY 


Accounts and records, fully and correctly disclose all transac- 
672, 682, 1095, 1097, 1102, 1105 


Accounts of sale, failure to show true and correct name of purchaser 1095, 1097 


Billing or collecting on the basis of untrue or incorrect weights 
and/or prices 


Engaging in scheme to artificially inflate the price of livestock 
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Agriculture Decisions—Cont. 


MARKET AGENCY—Cont. 


Extending undue preference or advantage by failing to charge 
some consignors the same charged other consignors 


Failure to deposit into and/or maintain properly “Shippers’ Pro- 
ceeds Account” 


Failure to maintain adequate bond 

Falsely representing the true origin of livestock 

Invoices, untrue or incorrect 466, 682, 1102, 1105 
Misrepresenting the original purchase weights or prices of livestock 


Misrepresenting the true nature of charges made for its buying 
services 


Operating while insolvent 


Permitting employees engaged in the actual conduct of sales to 
purchase livestock out of consignment for their own ac- 
count and/or for the account of others 62, 1095, 1097, 1102, 1105 


Permitting employees to purchase livestock out of consignment 
for their own speculative account 62, 1095, 1097, 1102, 1105 


Purchasing consigned livestock for his own speculative account 1102, 1105 


Pledging custodial account certificates of deposit as collateral 
for loans 


Using funds received as proceeds for own purposes 
MISREPRESENTATION 
Failure to prove (Reparation) 


Falsely representing the true origin of livestock purchased on a 
commission or agency basis 


Misrepresenting the actual weights of livestock purchased 


Misrepresenting the method by which livestock is sold or pur- 
chased 


Misrepresenting the nature of the charges made for respondent’s 
buying services 


Misrepresenting the origin, place of purchase, or sale of livestock 
Misrepresenting the original purchase prices of livestock purchased 
NET PROCEEDS 
Using for own purposes 62, 64, 485, 672 
Failure to remit 264, 268, 485, 672, 927 
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Agriculture Decisions—Cont. 


PACKER 


Accounts and records, fully and correctly disclose all transac- 


Altering accurate weight labels to show greater than the true 
and correct weights 


Billing and collecting on the basis of untrue or incorrect weights 
and/or prices 


Engaging in business while insolvent 


Failure to disclose complete and accurate details of purchase 
contracts or agreements 


Failure to hold in trust, funds required to be held in trust 
Failure to maintain adequate bond or its equivalent 


Failure to make payments for livestock purchased on a carcass 
grade and weight basis on actual hot carcass weight 


Failure to pay and/or failure to pay when due 
Failure to settle or make payments for livestock purchased 


Issuing accounts of purchase on the basis of inaccurate and in- 
correct weights 


Issuing insufficient funds checks 


Labeling containers reflecting weights greater than the true and 
correct weights 


DeRR GE COON AUE LUNG 5. 9. 0:/s) 5, 0:50, 'ep6 ss: ssele aceeieptetad edlameeel eae «asuns/a kote 1087 


Offering of gifts, to induce customers to buy respondent’s prod- 


Paying sellers on the basis of inaccurate and incorrect weights 


Purchasing livestock on the basis of false and inaccurate weights 


Recording inaccurate or incorrect hot or cold weights ................-.. 675, 6 
Scales, failure to maintain or operate to insure accurate weights 

Selling meats at greater than the true and correct weights 

Using tare weight when weighing livestock 


Weighing hot carcass on the basis of inaccurate and incorrect 


Weighing livestock on the basis of untrue or incorrect weights 
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PAYMENT 


Failure to make — for livestock purchased on carcass grade and 
weight basis on actual hot carcass weights 


PROTECTION (REPARATION) 


Where respondent is “Good faith purchaser for value”, respond- 
ent is protected under Subsection (1) of U.C.C. §2-403 


PURCHASE CONTRACTS OR AGREEMENTS 
Failure to disclose complete and accurate details of 
PURCHASE PRICE 
Collecting on the basis of false, inaccurate or misleading 
Failure to pay (Reparation) 


Failure to pay and/or failure to pay when due 67, 74, 158, 262, 266, 274, 276, 
468, 480, 488, 493, 658, 660, 929, 1081, 1083, 1085, 1087, 1091, 1107 


Issuing accounts of sale/invoices/billings on the basis of false, in- 
accurate or misleading 78, 466, 472, 662, 682, 1100, 1102, 1105 


Misrepresentation of 472, 682 
REJECTION (REPARATION) 

Ineffective 

Untimely 

REPARATION AWARDED 


Complainant, for cattle taken back by respondent after com- 
plainant paid for the load 


For difference between contract price and resale price, plus ex- 
penses 


RESALE (REPARATION) 
In good faith 
SCALE TICKETS 
Failure to show true nature of transactions 
Making false, inaccurate, or incorrect entries 
SCALES 


Failure to maintain and operate to insure accurate and correct 
weights 


Failure to operate in accordance with the Act 
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SHIPPERS’ PROCEEDS ACCOUNT 
Failure to deposit promptly 62, 64, 264, 268, 477, 485, 929, 1109 
Failure to maintain 62, 64, 264, 268, 477, 485, 682, 929, 1109 


Issuing custodial account checks for purposes other than the 
payment of net proceeds 


Suspension of registration until deficit in account is eliminated 64, 268, 477, 
485, 672, 1109 


SUPPLEMENTAL ORDER 
Deficit in custodial account eliminated 
In full compliance with the bonding requirements 
No longer insolvent 
SUSPENSION OF REGISTRATION 
Until in full compliance with the bonding requirements 


Until solvent and in full compliance with the bonding require- 


Until solvent and/or deficit eliminated 
Suspended for: 


7 days and thereafter until in full compliance with the bond- 
ing requirements 


45 days 
45 days and thereafter until aclveit v.14 ce sais. cava sinds « 690. 0ddee ees 276 


once le een iis dois ea 270, 464, 672, 1090 


60 days and thereafter untilsolvent ............. 2... cece eee eeee 274, 929 
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SUSPENSION OF REGISTRATION—Cont. 


5 months and thereafter until solvent 
6 months 
6 months and thereafter until solvent 
9 months and thereafter until solvent 
12 months 
TRUST FUNDS 
Failure to hold in trust, funds required to be held in trust 
UNDUE PREFERENCE OR ADVANTAGE 


By failing to charge some consignors the same as charged other 
consignors 


UNJUST PRACTICES (REPARATION) 
Failure to prove 
UNFAIR AND/OR DECEPTIVE PRACTICES 


Consigning or purchasing livestock under false or fictitious 


Engaging in scheme to artificially inflate the price of livestock 


Failure to disclose complete and accurate details of purchase 
contracts or agreements 675, 678, 684 


Failure to disclose true ownership of livestock 70, 80, 932 


Falsely representing the true origin of livestock purchased on a 
commission or agency basis 


Obtaining money from purchasers of livestock by false or decep- 
tive pretenses 


Using own livestock to fill purchase orders on a commission ba- 
sis without disclosing all relevant information 


WEIGHTS (FALSE AND/OR INCORRECT) 
Altering accurate label containers to show 


Billing and/or collecting on the basis of 78, 262, 466, 490, 662, 678, 682, 684, 
1100, 1105 


Issuing accounts of purchase/invoices/billings on the basis of 72, 78, 262, 466, 
470, 490, 662, 678, 
682, 684, 1093, 1100, 1105 


Labeling containers showing 1093 
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WEIGHTS FALSE AND/OR INCORRECT—Cont. 
Paying on the basis of 
Selling meat on the basis of 
Using tare weight when weighing livestock 


Weighing hot carcass’ on the basis of 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
AGRICULTURE DECISIONS 
ACCEPTANCE OF COMMODITY 


Admission of 

By unloading 121, 172, 178, 203, 310, 337, 519, 524, 531, 769, 991 

Ineffective rejection 310, 542 

Untimely rejection 126, 129, 133, 137, 151, 310, 1202 
ACCORD AND SATISFACTION 

Acceptance of check in full settlement 

Bona fide dispute 

Failure to prove 


ADJUSTMENT 


PrrMMETIMIIEO CO TIPOWE «5's 5:« sive 4 a5. 0/9is 0 Wad, ie oie eae ae ne 1208 
ADMISSION 
Of liability 757, 783, 997 


CINCO ONENCN 6 5 ite end, wing hoe a) che Sa NS ea ee 990, 591, 997, 1255 


Where respondent admitted being the purchaser of the live- 
stock, respondent is liable for the purchase price 


AGENCY 
Estoppel to deny 

AGENT 
Authority of, established 56, 187, 189, 591, 981, 1217 
Prathowity of, failure to establish... . 5. oc os nw cainicn Vacs taaec Neas yes c Oe 
Failure to prove 
For undisclosed principal 


Proof of, established 





1280 CUMULATIVE SUBJECT INDEX 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 
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PAGE 
AGREEMENT 


Failure to prove existance of 
ALLOWANCES 

Failure to prove 
ARRIVAL 

Poor condition, failure to prove 
BROKER 

Breach of duty 

Duties, fulfilled 

Failure to communicate rejection 

Fictitious, failure to prove 

Liability for damages 

No justifiable interest in transaction, reparation not awarded ................ 556 

Proof of, established 
BROKERAGE FEES 

Failure to remit 

Overcharging of 
COMPLAINT 


Dismissal of 99, 104, 110, 149, 165, 189, 195, 297, 307, 320, 341, 350, 
519, 524, 556, 565, 592, 593, 600, 759, 769, 783, 784, 981, 955, 1193, 1222 


Dismissed with respect to portion of complaint ................... 580, 784, 1233 
Dismissed with respect to the broker 
Dismissed with respect to 23 out of 29 transactions 
CONSIGNMENT 
Failure to account for portion of produce sold on 
Failure to obtain best price 


Failure to provide adequate accountings of 


Mishandling of produce — insufficient evidence to prove ...............0005 1222 


Resale, prompt and proper 
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CONTRACT 


Absence of 


Breach of: 
Failure to deliver 
Failure to deliver timely 
Failure to fulfill duties 
Failure to make good delivery 
Failure to make timely complaint of 


Failure to prove 


Failure to ship specified brand 
Failure to ship in suitable shipping condition 
Modification of 
Modification of, voided 
New agreement 
Proof of, established 
Rate, failure to pay 
Void, fixed price not agreed upon between the parties 
CONTRACT ADJUSTMENT 
Failure to prove price adjustment 


Respondent’s request for further help after an adjustment is al- 
ready made, does not alter the original agreement with 
the consent of complainant 


CONTRACT TERM 
Absence of 
FOBAF sales 


Modification of, failure to prove 


No grade specifications 


Price protection through arrival 


Weight specification, failure to prove 
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CONTRACTUAL AGREEMENT 


Rise in market price does not constitute rise in contract price af- 
TBO UTORMONG IE GORY TIGUE 65.5.0 50 ss oe cages eos ob eeu ee RC LS OOS 149 


COUNTERCLAIM 
Awarded, admission of liability 


Awarded, amount of damages exceeds balance due on purchase 


Awarded, Lor losses WICUITOD IN TOBAIO.. ow ke ces ese sess pee beeen sus 1222 
Awarded, for unpaid brokerage fees 
Dismissed, failure to prove breach of warranty 
Dismissed, failure to submit sufficient evidence 
Dismissal of 
Lack of jurisdiction 
COURT DECISIONS 
Supreme Court, Certiorari denied, affirms Secretary’s order 


U.S. Court of Appeals, 3rd Circuit, petition for review — denied ..............502 


U.S. Court of Appeals, 6th Circuit, affirms Secretary’s order 


U.S. Court of Appeals, 8th Circuit, affirms Secretary’s order 


U.S. Court of Appeals, District of Columbia Circuit, affirms Sec- 
retary’s order 


DAMAGES 
Broker failed to communicate rejection 
Failure to deliver 
Failure to deliver timely 
Failure to make good delivery 769, 1193 
Failure to prove 121, 126, 129, 133, 137, 172, 294, 337, 563, 757, 964, 975, 991 
Failure to ship in suitable shipping condition 178, 195, 310, 519, 524, 1208 
Failure to submit sufficient evidence to prove ............00 cece eee eeee 545, 757 
Shipper failed to fulfill contract duties 


Untimely rejection 
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DAMAGES—Cont. 


Where shipper relieved buyer of responsibility for rejected load, 
buyer not liable for 


WU MONIEEEEUD PONOCUIOND 6. ox, oie sis ain’ 9. 5)0 nisi ea kioin Sa are Wb :atal ein SOSle Slee ae ee 
DEFAULT 

Order reopening after 

Petition to reopen after, denied 
DEFENSE 

Not pleaded 

Not relevant or proper 
DELIVERED SALE 

Failure to deliver U.S. grade No. 1 carrots 
DELIVERY 

Failure to make good delivery 

Untimely 
DISMISSAL 


Amount of damages equal contract price 


Amount of damages exceeds balance due on purchase price 
Burden of proof 
Complainant authorized dismissal of complaint ............... 598, 784, 997, 1003 


Complainant broker had no justifiable interest in subject trans- 
action 


Complainant failed to file response to notice to show cause why 
complaint should not be dismissed 


Complainant failed to make good delivery and produce had no 
commercial value 


Complainant filed claim in another court 


Complainant’s alleged indebtedness discharged by respondent’s 
bankruptcy action 
Complainant requested dismissal with prejudice 783 


Contract unenforceable, no fixed price 


Failure to prove breach of contract 759 
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Failure to prove damages 
Failure to substantiate allegations 
No violation of the Act 
Of counterclaim, failure to file timely 
Of counterclaim, failure to prove breach of warranty 
Of counterclaim, respondent’s lost profit not fault of complainant 
Of portion of complaint 
Respondent tendered check to complainant in full settlement 
Resolution in bankruptcy court 
Settlement between the parties 
With prejudice 
ESTOPPEL 


Where a principal by any act or conduct knowingly causes or 
permits another to appear as his agent, either generally or 
for a particular purpose, he will be estopped to deny such 
agency 


EXTENSION OF TIME 


To file appeal in district court — request denied, lack of jurisdic- 


FAILURE TO PAY AND/OR FAILURE TO PAY PROMPTLY (DISC) 
Denial of application for license 
Failure to prove allegations 
Publication of the facts 92, 287, 502, 1114, 1116, 1154 
Revocation of license 94, 506, 515, 517, 725, 954, 1112, 1116, 1152 
Suspension of license 

F.0.B. SALE 
Acceptance final 


Breach of warranty, failure to prove 172, 337, 527, 531, 964, 975, 1202 


Suitable shipping condition warranty, breach of 165, 178, 195, 310, 1208 


Suitable shipping condition warranty, not applicable 121, 203, 772, 969 
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FRAUD 


Failure to prove 
FREIGHT 
Overcharging for 
GUARANTEE 
Of payment 
To cover losses as a result of tote failure 
HANDLING CHARGE 
Failure to pay 
Proof of, established 
INDEBTEDNESS 
Admission of 
INSPECTION 
Failure to obtain 
Federal inspection takes precedence over private inspection 
Incomplete 
Purchase after 
INTEREST CHARGES 
Not allowed 
LACK OF JURISDICTION 


Failure to prove 


Transaction did not consist of a perishable agricultural commod- 
ity 


Untimely filed 

LICENSE 
Denial of application for 
Revocation of, for ten days 


MARKET PRICE 


Rise in market price does not constitute rise in contract price af- 
ter an agreement is already made 


Used to determine price of cherries where adequate accountings 
of resale were not maintained 
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Failure to prove breach of warranty 


MISREPRESENTATION 


Failure to prove 


Of grade and/or quality of potatoes (Disciplinary) 
Of inspection, new contract voided 


MISTAKES 


Acceptance of returned commodity without inquiring about full 
SUMS CR SGNOUEEORY: 5. 5(52.5:56:54-4. bys a8 9k oH encanto na OTe aber pee Tea 99 


NET PROCEEDS 
Failure to remit 
BeEES Cy PIE ANTM ok cscs. 9a's! swldis.¥ 0 WERE 6 SONS Syncs 5's vimien a 35,0 OR RA 
Failure to remit promptly 
Unauthorized use of 
OBLIGATION 
Pee VONG OAL OLGUEY: 5 5. o.5.5. & 5 0 ¢ ne oe 903 6 3d g-¥ ke Bialiel Eels si eo lolbup ae elm eet 
ORAL CONTRACT 
Binding, when respondent’s agent agrees to such contract 
OVERCHARGES 
For brokerage 
For freight 
PURCHASE AFTER INSPECTION 
Failure to prove breach of warranty 
Liability for purchase price 
PURCHASE PRICE 
Failure to pay 
Failure to pay in full 
Failure to pay promptly 
Not agreed upon, contract voided 


Where respondent guaranteed payment, respondent is liable for 
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By agent 
PARDEAEY OF PEMCIDONTOR Wich. Sais wisté. Se te. WOOT ated ews « ah. Sehebie keen ASOS 
Permission of, by principal 

QUANTUM MERUIT 


In absence of contract where buyer accepted produce, shipper to 
recover for produce on a quantum meruit basis 


RECONSIDERATION/REOPEN 
Order reopening after default 216, 357, 1002, 1262 
Petition for reconsideration, denied 209, 778, 995, 996, 1251 
Petition to reopen after default, denied 
Petition to reopen hearing, denied 
REJECTION 
Ineffective 
Rightful 165, 297, 307, 
Untimely 121, 129, 133, 137, 300,573 1202 
Wrongful 156, 187, 189, 535, 542, 1247 
REPARATION AWARDED 
PERNT OF HADINEG — << io.5.s.d.¢. 4c wee we ates ae eee ve crea ees 348, 1252 
Complainant, respondent failed to answer timely to “Notice to Show Cause” ... . 1261 
Difference between resale proceeds and contract price 
Respondent, for damages 
Respondent, for fees and expenses .. .. 2... cs cc ewe es eceescccn 
RESALE 
Failure to submit adequate accountings of 
Not prompt and proper 
Prompt and proper 
Reasonable 
RESPONSIBILITY 


Shipper relieved buyer of responsibility of rejected load, buyer 
not liable for damages 
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SET-OFF 


Against interest due on reparation award 


Amount awarded in counterclaim set-off against amount re- 
spondent is liable 


Amount due and owing set-off against unallowable charges 
claimed by complainant 


Failure to submit sufficient evidence to prove 
SETTLEMENT AGREEMENT 
Failure to substantiate negligence in entering into 
STAY ORDER 
Order lifting stay and reinstating prior order 
Pending answer to motion to reopen after default 
Pending answer to petition to reargue 
Pending answer to petition to reconsider 
Pending bankruptcy proceeding 
Pending filing of petition to Rehear, Reargue, and Reconsider 
Pending further proceedings 
Vacated 
Vacated — prior order reinstated 
SUITABLE SHIPPING CONDITION 
Breach of warranty 165, 178, 195, 310, 519, 1208 
Breach of warranty, failure to prove 141, 172, 531, 580, 1202 


Warranty, not applicable 121, 203, 772, 969 
SUSPENSION OF LICENSE 

For 45 days 

For 70 days 


For 90 days 

TRANSPORTATION SERVICE AND CONDITIONS 
Abnormal 121, 203, 531, 1193 
Abnormal temperatures not cause of decay 165, 195 
Failure to prove normality of 


Normality of 





CUMULATIVE SUBJECT INDEX 1289 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


Agriculture Decisions—Cont. 
PAGE 
UNDISPUTED AMOUNT 


Order for 2 ; , 997, 1251 
WARRANTY 
Breach of 5, 178, 195, 310, 592, 1208 
Breach of, failure to prove 527, 531, 580, 759, 1202 
Express 
Not applicable 
WEIGHT 
Federal inspection weight supersedes private inspection weight 


Of apples found to meet export requirements .................00 cece eeeee 110 
POULTRY PRODUCTS INSPECTION ACT 
AGRICULTURE DECISIONS 


INSPECTION SERVICE 
Withdrawal and denialof .... 
SANCTION 


Withdrawal and denial of inspection service for 2 years ..............2-0005. 867 


Withdrawal and denial of inspection service for 2 years (held in 
abeyance) 
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